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ABSTRACT

This thesis examines environmental racism in Canada, focusing particularly on the
legislative response through the Environmental Racism Act. In Canada, communities such as
Africville and Lincolnville have long suffered from the impacts of environmental racism, facing
greater environmental health risks due to historical and structural inequalities. Through an analysis
of the Environmental Racism Act, this research explores how the Act seeks to address these
disparities by proposing a national strategy that integrates the principles of environmental justice.
The study assesses the Act’s potential effectiveness in rectifying the inequities faced by
marginalized communities by comparing it with select existing federal and provincial
environmental laws including the Canadian Environmental Protection Act and the Impact
Assessment Act. Additionally, the thesis evaluates the anticipated implementation challenges and
the broader implications of the Environmental Racism Act within the framework of international

environmental justice movements.
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Chapter One: Introduction

1.1 Brief Background

In several nations, environmental policies intended to protect the health of the public and
the environment often overlook the invisible boundaries that separate privilege from
disenfranchisement.! This results in a troubling reality where marginalized communities are
routinely exposed to hazardous pollution and inadequate living conditions.? This troubling pattern
exemplifies environmental racism. Environmental racism occurs when environmental policies,
practices, or directives disproportionately impact or disadvantage individuals, groups, or
communities based on race or color.> This phenomenon is not always intentional but often results
from systemic inequalities and historical patterns of discrimination.* The term environmental
racism was coined during the 1982 struggle by United States Black civil rights leader, Benjamin
Chavis in response to the toxic waste landfill in Warren County.> This landfill was scheduled for
construction in predominantly African American areas.® These struggles brought national attention
to the issue of racial disparities in the placement of environmentally hazardous waste sites.” In
Canada, one of the novel ways government has sought to address these racial disparities is through

anti-environmental racism legislation such as The Act respecting the development of a national

! Examples of such nations include the United States of America (USA), Canada, Brazil and South Africa where
environmental burdens are often borne by the most vulnerable populations. See also the general works of Robert D
Bullard, Growing Smarter: Achieving Livable Communities, Environmental Justice, and Regional Equity
(Massachusetts: MIT Press, 2007) at 1-23; Michael Edelstein, Contaminated Communities: Coping with Residential
Toxic Exposure (Oxfordshire: Routledge, 2018) at 34-62.

2 Bullard Ibid at 1-23; Edelstein Ibid at 34-62.

3 Ingrid RG Waldron, There's Something in the Water: Environmental Racism in Indigenous & Black Communities
(Nova scotia: Fernwood Publishing, 2021) at 20-32.

4 Dorceta Taylor, Toxic communities: Environmental racism, industrial pollution, and residential mobility (New York:
New York University Press, 2014) at 33-46.

> Joan Martinez-Alier, "The United States: The Cradle of Environmental Justice Against Environmental Racism" in
José Esteban Castro & Tom Perreault, eds, Land, Water, Air and Freedom (Massachusetts: Edward Elgar Publishing,
2023) at 535-537, 556; Etsuko Kinefuchi, "Environmental Racism and Environmental Justice in North America" in
Ariel C Armony & Gregory C Chin, eds, The Palgrave Handbook of Global Sustainability (New York: Springer
International Publishing, 2023) at 1074-1090.

6 Martinez-Alier Supra note 5 at 535-537, 556; Kinefuchi Supra at 1074-1090.

7 Martinez-Alier Supra note 5 535-537, 556; Kinefuchi Supra at 1074-1090.



strategy to assess, prevent and address environmental racism and to advance environmental justice

herein the Environmental Racism Act.®
1.2 Environmental Racism and Its Significance in Canada

In this light environmental racism is a form of systemic injustice where racialized and
minority communities disproportionately bear the environmental and health hazards of pollution
and industrial activities.” It is a concept that identifies the systematic practice of placing polluting
industries, hazardous waste facilities, and substandard infrastructure in communities populated
predominantly by racial minorities and Indigenous peoples.'® Authors such as Bullard go further
to note that environmental racism can be intended or unintended and can also include restrictive
and exclusionary practices that limit the participation of people of colour in commissions,

regulatory bodies and decision-making boards.'!

These limitations significantly contribute to these communities' disproportionate exposure
to environmental risks, as their lack of political influence often leaves them unable to prevent their
neighbourhoods from becoming dumping grounds for toxic waste and industrial pollution.'? This
disparity stems from a legacy of structural inequality, where historical segregation, discriminatory
policies, and economic disenfranchisement have concentrated environmental burdens in
marginalized areas.!* This legacy of structural inequality manifests across various nations,

including Canada.

8 Act Respecting the Development of a National Strategy to Assess, Prevent and Address Environmental Racism and
to Advance Environmental Justice, SC 2023, ¢ 27 (herein the ERA). This thesis would like to bring to the attention of
the reader the evolving legislative status of the ERA during the period of writing this thesis. At the outset of this
research, the ERA had moved to consideration in committee, which was completed on May 7, 2024. The ERA then
progressed to the third reading and to receive royal assent on June 13, 2024, and June 20, 2024, respectively. This
dynamic legislative process posed challenges in maintaining consistency and accuracy in the analysis and wording
related to the ERA.

9 Kaitlyn Mitchell & Zachary D'Onofrio, "Environmental Injustice and Racism in Canada: The First Step Is Admitting
We Have a Problem" (2016) 29 J Env’l L & Prac at 307, 320; Ingrid RG Waldron, There's Something in the Water:
Environmental Racism in Indigenous & Black Communities (Fernwood Publishing, 2021) at 20-22.

10 D’Onofrio Ibid at 307, 320; Waldron Ibid at 20-22; Robert D Bullard, ed, Confionting Environmental Racism:
Voices from the Grassroots (South End Press, 1993) at 15-40.

! Robert D Bullard, "The Threat of Environmental Racism" (1993) 7:3 Nat Resources & Env't 23 at 23.

12 Bullard Ibid.

13 Bullard Supra note 11 at 23. See also Robert D Bullard, "Decision Making" in Laura Westra & Bill E Lawson, eds,
Faces of Environmental Racism: Confronting Issues of Global Justice (Rowman & Littlefield, 2001) at 3-26; Luke W
Cole & Sheila R Foster, From the Ground Up: Environmental Racism and the Rise of the Environmental Justice
Movement, vol 34 (NYU Press, 2001) at 34-50.



Marginalized communities in Canada, especially those of Indigenous and racialized
backgrounds, are also disproportionately exposed to harmful pollution and substandard living
conditions.'* This systemic injustice stems from overlooking the invisible boundaries that separate
privilege from disenfranchisement in environmental policies.'> These communities bear the brunt
of environmental and health hazards, exemplifying the detrimental effects of environmental
racism. Notable examples of communities that are particularly impacted by environmental hazards
include African Nova Scotian communities like those in the Halifax communities of Africville and
Lincolnville areas in Guysborough County.'® To illustrate the Environmental Racism Act’s impact
more concretely, and for the sake of scope and brevity, this thesis will focus on the Act’s
implications at the federal level and in Nova Scotia, the selected province for this study. Nova
Scotia is home to some of Canada's most notable cases of environmental racism, particularly in

communities such as Africville and Lincolnville.!”

The disproportionate harm and exposure to greater environmental hazards that these
communities face compared to other neighbourhoods is not only significant to the discussion
around environmental racism in Canada but is also pertinent when considering the placement of
harmful industries.'® For example, an infectious disease hospital and an abattoir were built near

Africville, leading to severe environmental and health consequences for its residents.!® Thus, it is

14 M Mascarenhas, Where the waters divide: Neoliberalism, white privilege, and environmental racism in Canada
(Lexington Books: Lanham 2012) at 1-22, 135; N Charles et al, "Green is Not White: Giving Voice to Indigenous,
Black and Racially Marginalized Workers in the Environmental Justice Movement" in Paul Blyton, ed, Research
Handbook on Inequalities and Work (Edward Elgar Publishing, 2024) at 523- 526; D M Stieb et al, "Inequality in the
Distribution of Air Pollution Attributable Mortality within Canadian Cities" (2023) 7:9 GeoHealth at 1-17.

15 Maya Venkataraman et a/ "Environmental racism in Canada" (2022) 68:8 Canadian Family Physician at 567, 568;
M Kirby-McGregor et al, "Inequities in Ambient Fine Particulate Matter: A Spatiotemporal Analysis in Canadian
Communities" (2023) 858:1 Sci Total Envt at 1-8.

16 See Ingrid Waldron, “Re-thinking Waste: Mapping Racial Geographies of Violence on the Colonial Landscape”
(2018) 4:1 Environmental Sociology at 36-40; Shannon Kelsey Dill, To What Extent is the History of Africville, Nova
Scotia an Example of Environmental Racism? (Bach Diss., Mount Allison University, 2021).

17 Ingrid Waldron, “Environmental Racism in Canada” (2020) The Canadian Commission for UNESCO's IdeaLab at
1-21; Ingrid RG Waldron, There s Something in the Water: Environmental Racism in Indigenous & Black Communities
(Halifax: Fernwood Publishing, 2021).

18 Michael Damiano Buzzelli, “Environmental Justice in Canada: It Matters Where You Live” (Canadian Policy
Research Networks = Réseaux canadiens de recherche en politiques publiques, 2008) at 2.

19 Ecojustice, “Addressing Environmental Racism in Canada” (23 July 2021), online: Ecojustice
https://ecojustice.ca/file/addressing-environmental-racism-in-canada/; Jon Tattrie, “Africville” (27 January 2014),
online: The Canadian Encyclopedia https://www.thecanadianencyclopedia.ca/en/article/africville. Africville was
established in the early 19th century, with settlers arriving in the area as early as the 1840s. The establishment of
undesirable facilities like a dump, an infectious disease hospital, and an abattoir in or near Africville began later,
primarily in the mid-20th century. These developments contributed to the community's decline and eventual
destruction in the 1960s. See Charles Saunders, Africville: A Spirit that Lives On (Halifax: Nimbus Publishing, 1992)
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also important to take into consideration issues of inadequate access to clean water, air, and natural
resources, which are essential for healthy living.2° The crisis of clean drinking water in numerous
Indigenous and racialized communities starkly illustrates the ongoing struggle for environmental

justice.?!

Given the significant impact of environmental racism on marginalized communities in
Canada, this thesis adopts environmental justice as its guiding theoretical framework.?? Worthy of
note is that environmental justice advocates for the equitable treatment and meaningful
involvement of all people in environmental policy.?* It emphasizes that no group should
disproportionately bear the environmental and health risks associated with pollution or industrial

activity.?*

Environmental justice calls for systematic change to rectify historical and current
inequities, ensuring that Indigenous and racialized communities have a voice in decision-making
processes that affect their environment and health.?® Put simply, environmental justice recognizes
that environmental benefits and burdens should be shared equally among all communities. In the
context of this thesis, environmental justice should be viewed alongside environmental racism, as
both concepts are centred on understanding and addressing environmental disparities. While

environmental racism in Canada has long been a stark reality that has led to significant disparities

at 1-28; Donald HJ Clairmont & Dennis William Magill, Africville: The Life and Death of a Canadian Black
Community (Toronto: Canadian Scholars’ Press, 1999) at 89-134 for maps and photographs of Africville and the
undesirable facilities built around it.

20 David Schlosberg & David Carruthers, “Indigenous Struggles, Environmental Justice, and Community Capabilities”
(2010) 10:4 Global Environmental Politics at 12- 20.

21 Michael Mascarenhas, "Where the Waters Divide: Neoliberal Racism, White Privilege and Environmental Injustice"
(2016) 23:3-4 Race, Gender & Class 6 at 6-25.

22 See the general works of Julian Agyeman et al Speaking for ourselves: Environmental justice in Canada (UBC
Press: Vancouver, 2010); A Gosnine & Cheryl Teelucksingh, Environmental justice and racism in Canada (Emond
Publishing: Toronto, 2008).

23 Robert D Bullard & Glenn S Johnson, "Environmentalism and Public Policy: Environmental Justice: Grassroots
Activism and Its Impact on Public Policy Decision Making" (2000) 56:3 Journal of Social Issues at 555-558; Sara
Seck & P Simons, “Sustainable Mining, Environmental Justice, and the Human Rights of Women and Girls” in
Sumudu et al eds, The Cambridge Handbook of Environmental Justice and Sustainable Development (Cambridge
University Press: Cambridge, 2021) at 314-334; H Stacy, “Environmental justice and transformative law in South
Africa and some cross-jurisdictional notes about Australia, the United States and Canada” (1999) Acta Juridica at 36-
70.

24 Dayna N Scott, "What is environmental justice?" in M. Brydon-Miller & D Coghlan eds Environmental Justice
(The SAGE encyclopaedia, of action research, Forthcoming, Osgoode Legal Studies Research Paper Series, 2014) at
1-12; Ryan Holifield, “Defining Environmental Justice and Environmental Racism™ (2001) 22:1 Urban Geography at
78-80.

Bullard & Johnson Supra note 23 556-559; Holifield Supra note 24 at 79-82.
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in health and environmental quality for marginalized communities, legislative efforts have recently

emerged to confront this systemic issue head-on.
1.3 Rational for focusing on environmental racism instead of environmental justice

This thesis deems it necessary to address the question: Why focus on environmental racism
when there are already concepts like environmental justice that seek to protect everyone's rights?
Notable is that the choice to focus on environmental racism, rather than the broader concept of
environmental justice, is crucial for several reasons. Environmental racism targets the specific
ways in which racial discrimination and systemic inequities influence environmental policies and
practices.?® This allows for more precise and effective interventions to address the unique
challenges faced by racialized and Indigenous communities. Also, environmental racism is deeply

rooted in historical and systemic discrimination.?’

Throughout history, policies and practices such as redlining, discriminatory zoning laws,
and the siting of hazardous facilities in minority neighborhoods have marginalized racial and
ethnic communities.?® These practices have resulted in significant environmental and health
disparities.”’ By focusing on environmental racism, policymakers and advocates can directly
address these historical injustices and work towards rectifying the long-standing inequities that
continue to affect these communities. This historical context underscores the importance of a

targeted approach that specifically addresses the racial dimensions of environmental inequities.

In this context, racialized and Indigenous communities often bear a disproportionate
burden of environmental hazards.*° Studies have shown that these communities are more likely to
live near sources of pollution, such as industrial plants, landfills, and highways, leading to higher
exposure to toxins and pollutants.®! This increased exposure results in adverse health outcomes,
including higher rates of respiratory illnesses, cancers, and other chronic diseases.** A focused

approach on environmental racism ensures that these disproportionate impacts are recognized and

26 Waldron Supra note 9 at 29-30; Waldron Supra note 17 at 1, 2; Mitchell & D’Onofrio Supra note 9 at 306-315.

27 Waldron Supra note 9 at 29-30; Mahzarin R. Banaji, Susan T. Fiske & Douglas S. Massey, "Systemic racism:
individuals and interactions, institutions and society" (2021) 6:1 Cognitive Research: Principles and Implications at
1-7.

28 Waldron Supra note 9 at 29-30; Banaji et al /bid.

2 Banaji et al Supra note 27 at 1-7.

30 Mitchell & D’Onofrio Supra note 9 at 306-315; Waldron Supra note 9 at 14-38, 80-88,169.

31 Waldron Supra note 9 at 14-38, 80-88,169.

32 Mitchell & D’Onofrio Supra note 9 at 306-315; Waldron Supra note 9 at 14-38, 80-88,169.
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specifically addressed, rather than being overshadowed by the broader issues encompassed by
environmental justice. This recognition is crucial for developing effective interventions that

directly target the specific health and environmental challenges faced by these communities.

Focusing on environmental racism helps ensure that the voices of marginalized
communities are heard and considered in environmental decision-making processes. These
communities have historically been excluded from policy development, resulting in their needs
and concerns being overlooked. By explicitly addressing environmental racism, policies can be
developed to promote inclusive participation, ensuring that all stakeholders, particularly those who
are most affected, have a seat at the table. This approach helps to create more equitable and
effective environmental policies that truly reflect the needs of all communities, fostering a more

inclusive and participatory governance process.

Moreover, environmental racism requires targeted interventions that address the specific
vulnerabilities and challenges faced by racialized and Indigenous communities.’® Broad
environmental justice initiatives may not always capture the unique experiences and needs of these
communities. By focusing on environmental racism, policymakers can develop tailored strategies
that directly address the root causes of environmental disparities in specific racialized
communities. This targeted approach ensures that interventions are appropriately designed to

address the specific issues faced by the most affected communities.

In addition, focusing on environmental racism helps to raise awareness about the specific
environmental injustices faced by racialized and Indigenous communities. It brings attention to the
intersection of environmental harm and racial discrimination, highlighting the need for urgent
action. This focus can galvanize public support and advocacy efforts, leading to greater political
will and resources dedicated to addressing these issues. By explicitly naming and addressing
environmental racism, it becomes possible to build stronger coalitions and mobilize diverse
stakeholders to work towards common goals of equity and justice, thereby strengthening the

overall environmental justice movement.

In the Canadian context, focusing on environmental racism is particularly important given

the country's history and ongoing challenges related to Indigenous rights and racial discrimination.

33 Mitchell & D’Onofrio Supra note 9 at 306-320; Waldron Supra note 9 at 14-38, 80-88,165.
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Indigenous communities and other racialized groups in Canada have been disproportionately
affected by environmental hazards and have often been excluded from environmental
governance.>* For instance, the contamination of Boat Harbour near Pictou Landing First Nation
and the pollution affecting African Nova Scotian communities like Lincolnville and Shelburne are
clear examples of environmental racism.*>> These cases highlight the urgent need for targeted
policies that address the specific environmental challenges faced by these communities. Federal
laws such as the Environmental Racism Act, which aim to develop a national strategy to redress
environmental racism, underscore the importance of this focused approach. By specifically
targeting the environmental injustices faced by racialized and Indigenous communities, the
Environmental Racism Act seeks to create comprehensive and effective policies that address the

unique challenges these communities face.
1.4 The Importance of the Environmental Racism Act

In February 2019, a pivotal step was taken when Bill C-230, an Act Respecting the
Development of a National Strategy to Redress Environmental Racism, was introduced in Canada's
House of Commons by Lenore Zann, Member of Parliament for Cumberland- Colchester.*® Bill
C-230 called on the Minister of Environment and Climate Change to work collaboratively with
Indigenous communities, provincial and territorial governments, and non-profit and charitable
organizations that are devoted to the right to clean water, healthy soil, and toxin-free air.’ In
addition, it would recognize that the financial resources, educational attainment, occupational
status, and long-term impacts of colonization, discrimination, racism, and systemic racism leave

some groups more likely to be affected by environmental hazards.?®

However, Bill C-230 did not progress beyond the preliminary stages in Parliament due to

Parliament’s dissolution for the 2021 federal election.’® Recognizing the urgent need to address

3 Ingrid Waldron, "Pipelines and Protests: Legacies of Struggle and Resistance in the Fight against Environmental
Racism in Canada" (2021) 28 Brown J World Aff at 9- 10, 16, 19; Waldron Supra note 9 at 38, 80-88,165.

35 Waldron Ibid at 9-10, 16-19; Waldron Supra note 9 at 29-38, 80-88,165.

36 Bill C-230, An Act Respecting the Development of a National Strategy to Redress Environmental Racism, 1st sess,
43rd Parl, 2020.

37 Bill C-230 Ibid sec 2.

38 Bill C-230 Ibid preamble.

3 Bill C-230, National Strategy to Redress Environmental Racism, 2nd Sess, 43rd Parl, 2021 (first introduced as Bill
C-230 in the 2nd Session of the 43rd Parliament) online: Parliament of Canada LEGISinfo,
https://www.parl.ca/legisinfo/en/bill/44-1/c-230.



the systemic nature of environmental racism, MP Elizabeth May reintroduced the initiative as Bill
C-226 in the following February 2022 session.*’ Bill C-226, was originally proposed as a private
member's bill and was designed to address environmental racism.*' The bill explicitly discussed
the impact of environmental racism on marginalized communities, advocating for federal action

to develop a national strategy to address environmental racism.*?

The introduction of Bill C-226 was significant as it represented a crucial legislative attempt
in Canada to specifically address the intersection of race, socio-economic status, and
environmental policy. The bill’s focus on creating systemic changes can be commended for
tackling the root causes of environmental racism rather than merely addressing its symptoms.
Currently, Bill C-226 has received royal assent, meaning it has been formally approved by the

Governor General as law and has, thus, become the Environmental Racism Act.*?

The objectives of the Environmental Racism Act align closely with global initiatives
focused on environmental justice, making it a benchmark for international efforts against
environmental racism. Similar initiatives have been seen in the United States with the
Environmental Justice Movement and the implementation of Executive Order 12898, "Federal

Actions to Address Environmental Justice in Minority Populations and Low-Income

40 Bill C-226, An Act respecting the development of a national strategy to assess, prevent and address environmental
racism and to advance environmental justice, 1st sess, 44th Parl, 2021.

41 E Egert, “Environmental justice in the urban landscape” (2023) Political Science Undergraduate Review, 8(1) at
13. In the Canadian legislative context, a Private Member's Bill (PMB) and a Government Bill differ significantly in
terms of their introduction, purpose, process, and likelihood of passing. Private Member's Bills are introduced by
Members of Parliament (MPs) or Senators who are not part of the cabinet, typically backbenchers or opposition
members. These bills often address specific issues of concern to the individual MP or their constituents that may not
be part of the government's legislative agenda. PMBs go through the same legislative process as government bills but
have limited time for debate and consideration, usually during private members' hour. They face a lower likelihood of
becoming law due to limited debate time, lower priority compared to government bills, and often lack the support of
the governing party. For example, Bill C-226, introduced by MP Elizabeth May, is a PMB. As a PMB, its success
depended on gaining cross-party support and navigating the legislative process without the formal backing of the
government. House of Commons, Procedure and Practice, 3rd ed, ch 21, "Private Members' Business", online:
https://www.ourcommons.ca/About/Procedure AndPractice3rdEdition/ch21-e.html; House of Commons, Procedure
and Practice, 3rd ed, Chapter 21, "Private Members' Business". Online:
https://www.ourcommons.ca/About/ProcedureAndPractice3rdEdition/ch21-e.html.

42 Bill C-226 Supra note 40 Preamble.

43 Bill C-226 received royal assent on June 20, 2024. See Bill C-226, An Act respecting the development of a national
strategy to assess, prevent and address environmental racism and to advance environmental justice, 1st Sess, 44th
Parl, 2022, SC 2023, ¢ 26, online: https://www.parl.ca/DocumentViewer/en/44-1/bill/C-226/royal-assent. This is the
final step in the legislative process at the federal level, signifying that the bill has been approved and has become law.
On the legislative process in Canada see generally F Morton, Law, politics and the judicial process in Canada
(University of Calgary Press: Calgary, 2002).




Populations".** These mandate federal agencies to consider environmental justice in their
actions.*’ By situating itself within this broader international context, the Environmental Racism
Act not only addresses domestic issues but also contributes to a global dialogue on equitable

environmental governance.

Having laid out a succinct introduction of the Environmental Racism Act, this thesis notes
that the Act represents a crucial shift in the Canadian legislative landscape toward rectifying
environmental inequalities. The Environmental Racism Act reflects a recognition of the systemic
issues inherent in environmental racism and the need for comprehensive strategies that address
these challenges. Given the groundbreaking nature of this legislation and its alignment with global
movements toward environmental justice, understanding how the Environmental Racism Act will

be implemented, and its potential impact is vital.

However, to fully grasp the significance and potential impact of the Environmental Racism
Act, this thesis will examine a selection of Canada’s existing federal and Nova Scotia’s laws in the
context of environmental justice and environmental racism. A key statute in this regard is the
Canadian Environmental Protection Act (CEPA).*¢ The purpose of such exposition is to detail how
the Environmental Racism Act complements these existing laws in the fight against environmental
racism. Thus, the focus of this thesis is on examining how the Act could be operationalized within
the existing frameworks of environmental policy, justice, and governance in Canada, and
evaluating the potential impacts these mechanisms may have on marginalized communities
disproportionately affected by environmental hazards. The thesis aims to elucidate the potential
successes and hurdles that the implementation of this Act might encounter, drawing from historical

precedents, current policy analyses, and comparative legislative frameworks.
1.6 Theoretical Framework

To effectively analyze the Environmental Racism Act, it is essential to employ the

theoretical framework of environmental justice. This framework guides the analysis and

4 Donald Miller, "Methods for Evaluating Environmental Justice-Approaches to Implementing US Executive Order
12898" in Matthew D Adler & Robert S Pritzker, eds, Beyond Benefit-Cost Analysis (Abingdon: Routledge, 2017) at
25-30.

4 Miller Ibid.

4 Canadian Environmental Protection Act (CEPA), SC 1999, ¢ 33. For a discussion of Canada’s existing federal and
provincial laws on environmental justice and environmental racism see chapter three of this thesis.
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interpretation of the Environmental Racism Act by considering how laws and policies can be
designed to ensure equitable environmental protection and participatory parity in decision-making
processes.*’ It further emphasizes the need to identify and rectify the unequal environmental
burdens that marginalized communities often bear.*® This includes assessing how historical and
current policies have contributed to environmental inequities and what can be done to correct
them.*® In this light, environmental justice could be employed as the theoretical framework that
helps assess whether the Environmental Racism Act’s provisions adequately address
environmental inequities, thereby reducing the disproportionate environmental burdens
experienced by marginalized communities. By embedding this analysis within the broader
environmental justice context, the research can provide a comprehensive assessment of whether
the Act meets its intended objectives while aligning with international human rights law and

advancing environmental justice in Canada.

By combining these methodologies and frameworks, the research aims to provide a
comprehensive analysis of the Environmental Racism Act, offering insights into how it can be
effectively implemented to combat environmental racism and achieve lasting environmental
justice. The application of these diverse methodologies ensures a holistic understanding of the
legislative, social, and practical dimensions of addressing environmental racism through legal

means.
1.7 Objectives and Research Questions
1.7.1 Research Question

The central research question that informs this study is:

47 Nathalie Chalifour & Dayna Nadine Scott, "Environmental Justice" in William Arthur Tilleman et al, eds,
Environmental Law and Policy, 4th ed (Toronto: Emond Montgomery Publications Limited, 2020) at 59-62; David
Schlosberg & David Carruthers, “Indigenous Struggles, Environmental Justice, and Community Capabilities” (2010)
10:4 Global Environmental Politics at 12- 20.

48 Chalifour & Scott Supra note 47 at 63-67; Schlosberg & Carruthers Supra note 47 at 12- 20.

4 David N Pellow, “Critical Environmental Justice Studies: Black Lives Matter as an Environmental Justice
Challenge” (2016) 13:2 Du Bois Rev 221 at 223.
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Can, and if so, how can the Environmental Racism Act be effectively implemented to
address environmental justice including environmental racism in Canada?”’ This overarching

question gives rise to several ancillary questions that will guide the research, including:

1.What other legal initiatives have been undertaken to address environmental racism, and
have they been successful or not?
ii.What implementation strategies can be adopted to ensure that the Environmental Racism
Act is effective in protecting marginalized communities from environmental hazards?
111.What challenges might hinder the successful implementation of the Environmental
Racism Act, and how can these obstacles be overcome to achieve environmental justice?

1.7.2 Research Objectives

To comprehensively address these research questions, the main objective of this thesis is to
analyze the anticipated implementation and potential effects of the Environmental Racism Act.
Specifically, this involves understanding how this legislation can be operationalized within
Canada's existing frameworks of environmental policy, justice, and governance. From this central

objective, several specific objectives are identified to structure the study:

i.  To evaluate the existing federal and provincial legal framework for environmental
protection in Canada and identify gaps addressed by the Environmental Racism Act.

ii.  To anticipate how the Environmental Racism Act could influence existing policies and
practices concerning marginalized communities, using case studies from Canada and
other nations.

iii.  To identify potential challenges and barriers to the effective implementation of the
Environmental Racism Act, including political, legal, social, and economic factors.

iv.  To propose practical recommendations for effectively implementing the Environmental

Racism Act, ensuring its broad acceptance, and preventing it from becoming a dead letter.

1.8 Research Methodology

Research methodology in the context of this thesis encompasses theory, approach, and
method. Theory reveals the researcher's perspective, foundational assumptions, definitional

parameters, and preferred reasoning.’! Approach offers a framework for conducting the study,

30 See section 2.2 in chapter two below on the distinction between these two terms.
3! Richard Devlin, “The Charter and Anglophone Legal Theory” (1997 - 1998) 4:1 Rev of Const Stud 19 at 22.
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while method supplies the instruments for carrying out the research design.”? In exploring the
Environmental Racism Act’s potential to mitigate environmental racism, this thesis adopts a
comprehensive methodology that integrates doctrinal research, policy scholarship, history as a
method and the study of comparative legislative frameworks. The methodology seeks to clarify
the means by which scientific knowledge is acquired and applied to legislative analysis,

particularly within the context of environmental law and social justice.
1.8.1 Doctrinal Research

This thesis primarily utilizes a doctrinal approach to analyze the legal texts, provisions, and
intentions of the Environmental Racism Act. Through an analysis of its text, provisions, and
legislative intent, this thesis aims to illuminate how the Act fits within the existing landscape of
Canadian environmental justice efforts. In the context of this study, the doctrinal approach will
integrate international legal instruments as stipulated by article 38 of the Statute of the
International Court of Justice (ICJ).>® This includes considering treaties and conventions to which
Canada is a party, customary international law, and general principles of international law. For
example, the UN Declaration on the Rights of Indigenous Peoples (UNDRIP),** which Canada has
adopted into law through the United Nations Declaration on the Rights of Indigenous Peoples
Act.>® Analyzing the Environmental Racism Act in light of UNDRIP is crucial to understanding
how the Act supports the rights of Indigenous communities, particularly in Nova Scotia, and

whether it complies with its obligations under international law.

With regard to customary international law, this thesis will discuss how Canada
incorporates consistent state practice and opinio juris,’ including principles such as the right to a
healthy environment and the principle of non-discrimination which have recently been
incorporated in CEPA’s right to a healthy environment.’” Furthermore, a doctrinal approach in the

context of this thesis also considers general principles of international law, such as equality before

52 See generally R Kothari, Research Methodology: Methods and Techniques, 2nd edn (New Delhi: New Age, 2004).
33 Statute of the International Court of Justice, 26 June 1945, Can TS 1945 No 7, art 38; Thomas Franck, "International
Law in Canadian Practice: The State of the Art and the Art of the State" (1976) 31:1 International Journal 180 at 180-
192.

5% United Nations Declaration on the Rights of Indigenous Peoples, GA Res 61/295, UNGAOR, 61st Sess, Supp No
49, UN Doc A/RES/61/295 (2007) (UNDRIP).

3 United Nations Declaration on the Rights of Indigenous Peoples Act, SC 2021, ¢ 14.

36 Franck Supra note 53 at 180-214.

57 CEPA Supra note 46 Preamble, s 2(1) (a.2).
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the law and the right to a fair and public hearing.’® These principles are pertinent in the context of
environmental justice and environmental racism. The Environmental Racism Act should be
evaluated to see if it complies with international law norms in ensuring equal protection and access

to justice for communities affected by environmental racism.

Additionally, this study analyzes related national legislative materials to evaluate whether
the Environmental Racism Act complements or diverges from established laws like the CEPA. By
interpreting the Act’s language and purpose, this approach clarifies the statutory mechanisms
proposed to counter environmental racism. It examines their potential impact on affected
communities and how they intersect with broader environmental justice principles. Ultimately, the
doctrinal methodology will provide a nuanced understanding of whether the Environmental

Racism Act advances a more equitable environmental justice framework across Canada.
1.8.2 Policy Scholarship as a Method

Policy scholarship in this research involves a systematic examination of existing policies,
governmental reports, and legislative documents related to environmental racism and justice.*
This method enables the assessment of how current policies either address or neglect the issues of
environmental racism. It also involves analyzing the effectiveness of these policies in real-world
settings by reviewing outcomes documented in academic literature and policy reviews. Through
this approach, the thesis identifies gaps in existing policies and anticipates the challenges and
opportunities that the Environmental Racism Act might encounter. Policy scholarship provides a
critical lens through which the Environmental Racism Act is evaluated against established
standards and practices, helping to propose evidence-based improvements and strategic directions

for effective policy implementation.
1.8.3 History as a Method

The historical method in this thesis involves tracing the development of environmental
policies and the evolution of legal responses to environmental racism in Canada. It includes an

examination of the socio-political context that has shaped these policies over time, focusing on

38 Franck Supra note 53 at 180-201.
% Jennifer Browne et al, "A Guide to Policy Analysis as a Research Method" (2019) 34:5 Health Promotion
International at 1032-44.
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key events, landmark cases, and significant legislative changes.®® Understanding the historical
context is crucial for recognizing why the Environmental Racism Act was passed and how effective
it could be in addressing the root causes of environmental racism. This historical perspective helps
to situate the Environmental Racism Act within a continuum of legal and social efforts, providing
insights into how past efforts have succeeded or failed, and what lessons can be drawn to inform

the Act’s implementation.
1.8.4 Comparative Case Study Approach

To broaden the scope of analysis, this study incorporates a comparative aspect by
examining similar legislative efforts in other jurisdictions such as the United States and South
Africa. Kaabo and Beasley describe the comparative case study approach (CCS) as “the systematic
comparison of two or more data points obtained through use of the case study method”. ¢! The
selection of case studies in this work is primarily guided by phenomena of interest, particularly
environmental racism and environmental justice. Instead of limiting the study to specific
jurisdictions, the approach prioritizes the availability of relevant examples that align with the
conceptual frameworks. As Bartlett and Vavrus noted, this strategy allows for a comprehensive

examination across multiple sites and cases.®?

Due to limited literature on comprehensive legal frameworks directly addressing
environmental racism and environmental justice, this thesis draws on a range of relevant
jurisdictions to illustrate different facets of these issues. For example, the United States provides
significant case studies on environmental racism, particularly around the historical burden of

pollution placed on marginalized communities.®> In South Africa, the legacy of apartheid has

60 Richard Hoefer, "Using the Historical Approach" in Policy Creation and Evaluation: Understanding Welfare Reform
in the United States, Pocket Guides to Social Work Research Methods (2011), Oxford Academic at 21-30.

8" M.P. do Amaral, "Comparative Case Studies: Methodological Discussion" in S. Benasso et al, eds, Landscapes of
Lifelong Learning Policies across Europe, Palgrave Studies in Adult Education and Lifelong Learning (Cham:
Palgrave Macmillan, 2022) 41 at 42-41. The Comparative Case Study Approach (CCS) is different from case study
which is described as “... an in-depth examination, often undertaken over time, of a single case”. Conversely, CCS
includes two or more cases “in a way that produces more generalizable knowledge about causal questions”. See also
P. Ishwara Bhat, "Comparative Method of Legal Research: Nature, Process, and Potentiality" in /dea and Methods of
Legal Research (Delhi: Oxford Academic, 2020) 267 at 267-299.

62 Lesley Bartlett & Frances Vavrus, “Comparative Case Study: An Innovative Approach” (2017) 1:1 Nordic Journal
of Comparative and Intl Education 5 at 10.

3 Robert D. Bullard, "The Legacy of American Apartheid and Environmental Racism," St. John's Journal of Legal
Commentary 9 (1993) at 445-450.
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resulted in environmental injustice, with poorer communities still disproportionately affected by

industrial pollution.®*

Canada offers examples through its Indigenous communities, where traditional lands have
been exploited for resource extraction, causing significant environmental impacts.®®> In Nova
Scotia, African Nova Scotian communities have faced longstanding environmental racism, with
hazardous waste sites and landfills disproportionately located in their neighbourhoods.®® Together,
these cases highlight key characteristics and frameworks that inform comprehensive approaches
to environmental justice worldwide. Consequently, such a comparison sheds light on different
approaches to combating environmental racism and offers valuable lessons that can inform the

implementation of the Environmental Racism Act.
1.9 Structure of Thesis

The remainder of thesis is divided as follows: the second chapter considers the theoretical
framework and relevant literature that provide the foundational context for understanding the
Environmental Racism Act. This chapter delves into the theoretical underpinnings of
environmental justice and policy implementation. This will help guide the study’s analysis of the
Environmental Racism Act and how it complies with international law. It also reviews previous
studies on environmental racism, both in Canada and internationally. These perspectives frame the
potential impact and challenges facing the Environmental Racism Act, establishing the

groundwork for the subsequent examination.

Following this theoretical exploration, the third chapter provides a comprehensive analysis
of the Environmental Racism Act alongside Canada’s existing federal and provincial laws on
environmental justice, with a particular focus on Nova Scotia's laws. Here, the legislative content
is scrutinized, with detailed attention to its provisions and intended outcomes. This analysis

clarifies the Act’s goals and objectives, particularly regarding its commitment to promoting

% See generally Greg Ruiters, "Environmental racism and justice in South Africa's transition” (2001) 28:1 Politikon:
South African Journal of Political Studies at 95-103.

65 See generally David A Lertzman & Harrie Vredenburg, "Indigenous peoples, resource extraction and sustainable
development: An ethical approach" (2005) 56 Journal of Business Ethics at 239-254.

% Waldron Supra note 17 at 3-6; Shannon Kelsey Dill, "To what Extent is the History of Africville, Nova Scotia an
Example of Environmental Racism?" (2021) Bach diss, Mount Allison University at 2-24.
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environmental and social justice. By exploring the targeted outcomes, this chapter provides a

critical baseline for understanding the Environmental Racism Act’s legislative intents.

Building upon this baseline, the fourth chapter shifts focus toward predicting
implementation strategies. It analyzes how government agencies and bodies could collaborate to
ensure the Act’s effective implementation. The chapter also evaluates the allocation of resources,
including funding, that will be essential for achieving the intended impact. Additionally, the
chapter anticipates the challenges that may arise during the implementation of the Environmental
Racism Act. This includes potential political resistance or economic barriers that could impede
progress and technical and logistical issues relating to data collection, monitoring, and
enforcement. By identifying these challenges, the chapter facilitates the development of strategies

to mitigate their impact.

Finally, the fifth chapter synthesizes the research findings into concrete recommendations
that could strengthen the Environmental Racism Act. The chapter also provides the conclusion
which summarizes the predictive insights from the analysis, highlighting the anticipated impacts
of the Environmental Racism Act. It also outlines future research directions, identifying areas for

further investigation as more data becomes available.
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Chapter Two

Theoretical framework

2.1 Introduction to theoretical framework

This chapter focuses on the theoretical underpinnings that inform the understanding and
application of the Environmental Racism Act. It argues that environmental justice finds application
as a theory upon which this study can be based. On this note, this chapter explores the philosophical
and practical basis of environmental justice as a possible response to environmental racism. This
approach not only contextualizes the Environmental Racism Act within broader environmental
justice movements but also sets the stage for a critical examination of the Act’s alignment with

established legislative frameworks.%’

This chapter begins by introducing and clarifying key terms and their distinctions, such as
environmental racism and environmental justice. This is done to establish a foundational
understanding for the analysis that follows. Following this introduction, the chapter delves into the
environmental justice theory, tracing its historical development and evolution as a movement. This
theoretical background will then lead into a discussion of relevant international instruments,
examining their principles and how they intersect with the concepts of environmental justice.
Finally, the chapter will explore how Canada, through legislative efforts like the Environmental
Racism Act, can align its policies and frameworks with these international instruments to

effectively address environmental and social inequities.
2.2 Introduction to the Terms and Their Distinctions

To better understand the objectives of this chapter, it is important to clarify the use of the
concepts “environmental justice” and “environmental racism”, their differences and how they are
related. While these concepts are closely related, they address different aspects of the intersection

between the environment and social equity. Understanding the distinction between these terms is

67 See the discussion in chapter three of this thesis which examines how the ERA complements Canada’s existing legal
frameworks on environmental justice and environmental racism, if any.
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crucial for developing effective policies and interventions to promote fair and inclusive

environmental governance.

Environmental justice is a broad and inclusive framework that seeks to ensure the fair
treatment and meaningful involvement of all people, regardless of race, color, national origin, or
income, in environmental decision-making processes.®® This study recognizes that environmental
justice encompasses the right to a healthy environment and aims to address the inequitable

distribution of environmental benefits and burdens across different communities.%’

Environmental racism, on the other hand, refers to the systemic and discriminatory
practices that disproportionately expose marginalized racial and ethnic communities to
environmental hazards, resulting in adverse health, economic, and social outcomes.”® This concept
includes the siting of hazardous waste facilities, industrial operations, and other sources of
pollution in or near communities of color and low-income communities, as well as the lack of
access to environmental benefits such as clean air, water, and green spaces.”' Understanding
environmental racism involves recognizing the historical and institutional discrimination that has
shaped the distribution of environmental hazards and benefits.”? Discriminatory zoning laws,

redlining,”® and other forms of systemic inequality have historically marginalized racial and ethnic

% David Schlosberg, "Reconceiving environmental justice: global movements and political theories" (2004) 13:3
Environmental Politics at 517; Gwendolyn Blue, Kelly Bronson & Alana Lajoie-O'Malley, "Beyond distribution and
participation: A scoping review to advance a comprehensive environmental justice framework for impact assessment"
(2021) 90:106607 Environmental Impact Assessment Review at 2; Chalifour & Scott Supra note 47 at 59-73.
Noteworthy is that for the purpose of relevance, scope and brevity, this chapter will not delve into the various debates
on what environmental justice entails or how it is to be properly defined. However, the working definition for this
thesis is that environmental justice involves the right to a healthy environment and seeks to address the inequitable
distribution of environmental benefits and burdens across different communities.

% David Boyd, "The Constitutional Right to a Healthy Environment" (2012) 54:4 Environment: Science and Policy
for Sustainable Development 3 at 3-15; Government of Canada, "Canada taking next steps on the right to a healthy
environment and environmental justice and racism" 8 February 2024), online:
https://www.canada.ca/en/environment-climate-change/news/2024/02/canada-taking-next-steps-on-the-right-to-a-
healthy-environment-and-environmental-justice-and-racism.html.

70 ‘Waldron Supra note 9 at 38; Banaji et al Supra note 27 at 1-7; Robin Turner & Diana Pei Wu, "Environmental
justice and environmental racism: An annotated bibliography and general overview, focusing on US literature, 1996-
2002" in Berkeley Workshop on Environmental Politics, Institute of International Studies (2002) at 1-10.

IR W Collin, “Review of the Legal Literature on Environmental Racism, Environmental Equity and Environmental
Justice” (1994) 9 Journal of Environmental Law and Litigation at 125-130. See also the general works of Robin
Morris Collin & Robert W. Collin, "Environmental Justice and Sustainability: The United States Experience" in
Carmen G. Gonzalez, Sumudu Atapattu & Sara L. Seck, eds, The Cambridge Handbook of Environmental Justice and
Sustainable Development: Foreword and Chapter 1 (2021) at 115-125.

2 L. Pulido, “Flint, Environmental Racism, and Racial Capitalism” (2016) 27 Capitalism, Nature, Socialism 1 at 8.
See also the general works of Morris & Collin Supra note 71 at 115-125.

3 Redlining refers to the discriminatory practice where services (financial and otherwise) are withheld from potential
customers who reside in neighbourhoods classified as high-risk based on racial or ethnic composition. The term
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communities, placing them in harm's way and denying them the environmental protection afforded

to more privileged groups.’

While environmental justice provides a comprehensive framework for addressing
inequities in environmental protection and governance, environmental racism specifically
highlights the racial dimensions of these inequities. Environmental racism is a subset of
environmental injustice, that focuses on how race and ethnicity influence the distribution of
environmental risks and benefits.”” By understanding and addressing environmental racism, we
can more effectively work towards achieving the broader goals of environmental justice, ensuring
that all communities, regardless of race or socio-economic status, have the right to a healthy
environment.”® In other words, while environmental racism and environmental justice are
intrinsically linked, the environmental racism concept is used to bring light to specific injustices
to racialized communities, while the environmental justice concept is then used to guide efforts to

address environmental racism through systemic change and equitable policy implementation.”’

Recognizing the importance of both environmental justice and environmental racism
allows for the development of more nuanced and effective policies. By addressing the specific
ways in which racial discrimination and systemic inequities influence environmental outcomes,
we can create a more inclusive and equitable environmental governance framework. This approach
is essential for promoting a healthier, more just society where all individuals have the opportunity

to thrive in a safe and sustainable environment.

originates from the practice of drawing red lines on maps to demarcate areas where banks would avoid investments.
This practice contributed significantly to the segregation and economic disparity observed in many urban areas today.
See Richard Harris, "From ‘Black-Balling’ to ‘Marking’: The Suburban Origin of Redlining in Canada, 1930s—1950s"
(2003) 47:3 Canadian Geographer/Le Géographe canadien 338 at 338-350.

4 RW Collin, “Environmental Equity: A Law and Planning Approach to Environmental Racism” (1992) 11 Virginia
Environmental Law Review 493 at 527-546. See also the general works of Morris & Collin Supra note 71 at 115-125.
75 Michael Mascarenhas, Where the Waters Divide: Neoliberalism, White Privilege, and Environmental Racism in
Canada (Lexington Books, 2012) at 8; Bruce Johansen, Environmental Racism in the United States and Canada:
Seeking Justice and Sustainability (Bloomsbury Publishing USA, 2020) at 1-5; David Pellow & Jasmine Vazin, "The
intersection of race, immigration status, and environmental justice" (2019) 11:14 Sustainability at 1-11; David Pellow,
"Toward A Critical Environmental Justice Studies: Black Lives Matter as an Environmental and Justice Challenge"
(2016) 13:2 Du Bois Review at 221-233.

76 This thesis chooses to adopt the definition of a healthy environment in section 3 of CEPA. CEPA defines a healthy
environment as “an environment that is clean, healthy and sustainable”. This language is from the UNGA resolution
on the human right to a clean, healthy and sustainable environment: resolution / adopted by the General Assembly
A RES 76 300 online https://digitallibrary.un.org/record/3983329?v=pdf which recognizes the right to a clean,
healthy and sustainable environment as a human right.

"7 Holifield Supra note 24 at 78-85.
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2.3 Environmental racism

To understand environmental justice as a theoretical framework in this study, it is crucial
to first elucidate on what environmental racism is. Understanding environmental racism is key to
understanding environmental justice as a theoretical framework. The term “environmental racism”
was first coined in the early 1980s by Dr Benjamin Chavis, a civil rights leader and the former
executive director of the United Church of Christ Commission for Racial Justice.”® Dr Chavis
defined environmental racism as racial discrimination in environmental policy-making and
enforcement of regulations and laws.”® It involves the deliberate targeting of communities of color
for toxic waste facilities, the official sanctioning of the presence of life-threatening poisons and
pollutants, and the systematic exclusion of people of color from leadership in environmental

movements.®°

A key component of environmental racism is the disproportionate exposure to
environmental hazards faced by marginalized racial and ethnic communities.®' These communities
are often located near sources of pollution, such as factories, landfills, and highways, leading to
higher levels of exposure to toxins and pollutants.®? This exposure results in serious health issues,
including respiratory illnesses, cancers, and other chronic diseases.*> Additionally, these
communities frequently lack access to environmental amenities and benefits, such as clean air, safe
drinking water, green spaces, and recreational areas.®* This inequity contributes to a lower quality
of life and diminished opportunities for healthy living, exacerbating the overall impact of

environmental hazards on these populations.®

78 Richard Lazarus, "Environmental Racism- That's What It Is" (2000) U Il L Rev at 257. See also Robert D. Bullard
et al, Toxic Wastes and Race at Twenty: 1987-2007: A Report Prepared for the United Church of Christ Justice &
Witness Ministries (2007), online: http://www.ucc.org/environmental-ministries_toxic-waste-20 at vii, viii, 1-4.

7 Lazarus Supra note 78 at 257; Bullard et al Ibid note 78 at vii, viii, 1-4.

80 Lazarus Supra note 78 at 257; Bullard et al Ibid note 78 at vii, viii, 1-4.

81 Mascarenhas Supra note 75 at 10, 84-86, 136; Johansen Supra note 75 at 295-346. See generally Waldron Supra
note 9 at 20-32.

82 Mascarenhas Supra note 75 at 10, 84-86, 136; Johansen Supra note 75 at 295-346; Waldron Supra note 9 at 20-32;
Bullard Supra note 11 at 16-37.

8 Mascarenhas Supra note 75 at 10, 84-86, 136; Johansen Supra note 75 at 295-346; Waldron Supra note 9 at 20-32;
Bullard Supra note 11 at 16-37.

84 Mascarenhas Supra note 75 at 10, 84-86, 136; Johansen Supra note 75 at 295-346; Waldron Supra note 9 at 20-32;
Bullard Supra note 11 at 16-37.

85 Mascarenhas Supra note 75 at 10, 84-86, 136; Johansen Supra note 75 at 295-346; Waldron Supra note 9 at 20-32;
Bullard Supra note 11 at 16-37.
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Another critical aspect of environmental racism is the limited access that marginalized
communities have to environmental decision-making processes.®® These communities often have
less political power and fewer opportunities to participate in the development and implementation
of environmental policies.®” This exclusion means that their concerns and needs are frequently
overlooked or ignored, perpetuating cycles of neglect and inequity.®® This continuous cycle of
neglect and inequity is reflected in historical and institutional discrimination of these communities,
a situation that has also played a significant role in shaping the distribution of environmental
hazards and benefits.% Discriminatory zoning laws, redlining, and other forms of systemic
inequality have historically marginalized racial and ethnic communities.”® This places them in

harm's way and denies them the environmental protections afforded to more privileged groups.

In addition to the lack of environmental protection, the economic and social impacts of
environmental racism are profound. Communities affected by environmental racism often face
reduced property values, limited economic opportunities, and increased costs related to healthcare
and environmental remediation.”’ This perpetuates cycles of poverty and inequality, making it

more difficult for these communities to recover and thrive.

In Canada, the historic African Canadian community of Africville, Nova Scotia, is one of
the most well-documented cases of environmental racism in Nova Scotia.”?> Africville was
established in the early 1800s and is a predominantly African Nova Scotian community located on

the outskirts of Halifax.”® Despite its vibrant community and rich cultural heritage, Africville faced

8 Pulido Supra note 72 at 12-26; Mascarenhas Supra note 75 at 91-92, 95-143; Waldron Supra note 9 at 14, 80-88,169;
Lazarus Supra note 78 at 268-271. See also Robert D. Bullard, "Unequal Environmental Protection: Incorporating
Environmental Justice in Decision Making" in Adam M. Finkel & Dominic Golding, eds, Worst Things First? The
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significant neglect and discrimination from municipal authorities.”* Over the years, the city of
Halifax systematically placed undesirable and hazardous facilities near Africville, including an
open-pit dump, an abattoir, a prison, and a sewage disposal plant.”® These facilities posed severe
health risks to the residents and degraded their living conditions. In the 1960s, under the guise of
urban renewal, the city forcibly relocated Africville residents, promising them better housing and
living conditions.”® However, the relocation was poorly managed, and many residents were left
without adequate compensation or support, leading to the dismantling of the community and the

loss of their homes and cultural heritage.®’

Another significant example of environmental racism in Nova Scotia is the contamination
of Boat Harbour.”® Boat Harbour is located near Pictou Landing First Nation.”” It was turned into
a waste treatment facility for a nearby pulp and paper mill in the 1960s.'%° The untreated effluent
from the mill was discharged into Boat Harbour, leading to severe pollution and environmental
degradation.!®! The contamination of Boat Harbour had devastating effects on the local Mi’kmaq
community, including the loss of traditional fishing grounds, health problems, and the destruction
of the natural environment.!”> For decades, the community advocated for the cleanup and
restoration of Boat Harbour. In 2019, the Nova Scotia government finally passed the Boat Harbour
Act, mandating the closure of the waste treatment facility and initiating the cleanup of the site.'%?
However, the long delay in addressing the contamination underscores the persistent environmental

injustices faced by Indigenous communities.

Similar to the communities in Africville and Boat Harbour is the African Nova Scotian
community of Lincolnville which has also experienced environmental racism. In 1974, a landfill

was established near Lincolnville, despite strong opposition from the residents.'® The landfill

% Dill Supra note 92 at 22-23, 34-36; Mitchell & D’Onofrio Supra note 9 at 305-315.
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accepted hazardous waste, including asbestos and other toxic materials, posing significant health
risks to the community.'® Over the years, the community has reported increased cases of
respiratory illnesses, cancers, and other health problems believed to be associated with the
landfill.!% Despite ongoing advocacy and demands for the landfill's closure and thorough
investigation into its health impacts, the community’s concerns have often been ignored or

downplayed by authorities.

Furthermore, the town of Shelburne is another example where environmental racism has
affected African Nova Scotian residents.!’” For many years, an open-pit dump was located near
the predominantly African Nova Scotian neighborhood of South End Shelburne.!%® The dump was
used for decades without proper environmental safeguards, leading to significant contamination of
the soil and water.!” Residents reported high rates of cancer and other serious health issues, which
they attributed to the proximity of the dump.!'® In recent years, community activists have
highlighted the environmental racism inherent in the placement and management of the dump,

advocating for comprehensive health studies and cleanup efforts.!!!

These examples succinctly illustrate the pervasive nature of environmental racism in Nova
Scotia. Communities of African Nova Scotians and Mi’kmaq people have historically faced
disproportionate exposure to environmental hazards, inadequate infrastructure, and limited
political power to influence environmental decisions.'!? Addressing these injustices requires
targeted policies, inclusive decision-making processes, and genuine efforts to rectify past harms.
Legislative measures like the Environmental Racism Act, that are aimed at developing a national
strategy to address environmental racism, are crucial for ensuring that these communities receive
the protection and justice they deserve.''* By recognizing and addressing environmental racism,

Nova Scotia can work towards a more equitable and just environmental future for all its residents.
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2.4 Environmental justice theory

Building on the foundation of understanding environmental racism, the concept of
environmental justice offers a broader framework to address these inequities. Environmental
justice is a global movement that seeks to address the unfair distribution of environmental benefits
and burdens across different communities and socio-economic groups.'!'* At the international level,
environmental justice is grounded in the principles of equity, inclusion, and the right of all people
to live in a healthy environment.!'® It calls for the fair treatment and meaningful involvement of
all people regardless of race, color, national origin, or income in the development, implementation,

and enforcement of environmental laws, regulations, and policies.!!'®

The phrase “all people” includes a consideration of factors such as disability, gender, and
age. These are critical intersectional factors that influence how individuals experience
environmental injustices.!!” For instance, people with disabilities often face barriers in accessing
information and participating in environmental decision-making processes.'!® Similarly, gender
plays a significant role as women, particularly in marginalized communities, are disproportionately
affected by environmental degradation due to their roles in food production and water collection.'!

Age is another crucial factor, with children and the elderly being more vulnerable to environmental

hazards and less likely to be included in policy discussions.!’

114 Randolph Haluza-Delay, "Environmental justice in Canada" (2007) 12:6 Local Environment at 557-560; Johansen
Supra note 75 at 1-5; David Schlosberg, Defining Environmental Justice: Theories, Movements, and Nature (Oxford:
OUP, 2007 at 3-10.

115 Susan Spierre Clark & Monica Lynn Miles, "Assessing the integration of environmental justice and sustainability
in practice: A review of the literature" (2021) 13:20 Sustainability at 1-10; Johansen Supra note 75 at 1-5.

116 Center for Biological diversity, “17 Principles of Environmental Justice." Center for Biological Diversity. Online:
https://www.biologicaldiversity.org/about/17-principles-of-environmental-justice.html; Clark & Miles note 127 Ibid
at 1-10.

17 Stacia S. Ryder, "A Bridge to Challenging Environmental Inequality: Intersectionality, Environmental Justice, and
Disaster Vulnerability" (2017) Social Thought & Research: A Continuation of the Mid-American Review of Sociology
85-115.

118 Rebecca J. Mitchell et al, "An Overview of Systematic Reviews to Determine the Impact of Socio-Environmental
Factors on Health Outcomes of People with Disabilities" (2022) 30:4 Health & Social Care in the Community 1254-
1260.

19 Kirsten Vinyeta, Kyle Whyte & Kathy Lynn, "Climate Change Through an Intersectional Lens: Gendered
Vulnerability and Resilience in Indigenous Communities in the United States" (2018), Canadian Research Institute
for the Advancement of Women and the Alliance for Intergenerational Resilience at 5-30.

120 David R Boyd, Cleaner, Greener, Healthier: A Prescription for Stronger Canadian Environmental Laws and
Policies (Vancouver: UBC Press, 2015) at 3-4, 58-66,119.

24



For the sake of scope and brevity, this thesis will not examine the interplay of disability,
age and gender in environmental justice and environmental racism.'?! Nonetheless, to address
these intersectional factors within the realm of environmental justice, a human rights framework
would provide a grounded foundation for addressing these intersectional issues.!?? In this respect,
the United Nations Convention on the Rights of Persons with Disabilities (CRPD) emphasizes the
need for accessibility and inclusion for all people living with disabilities in all matters.'?*> This
provision can be extended to ensuring that people with disabilities are not left behind in all matters

including environmental.

Similarly, the Convention on the Elimination of All Forms of Discrimination Against
Women (CEDAW) underscores the importance of women's participation in environmental
governance.'?* Furthermore, the rights of children, enshrined in the Convention on the Rights of
the Child (CRC), highlight the need to protect younger populations from environmental harm.!?’
Although this is just a succinct description of how gender, age and disability are important to the
discourse on environmental justice, one notes that integrating human rights into environmental
justice efforts ensures that policies are inclusive, equitable, and address the unique challenges
faced by different groups. This holistic approach is essential for achieving true environmental

justice and safeguarding the rights of all individuals.

In Canada, environmental justice encompasses the principles of equity and inclusivity in

environmental protection and governance.!?® It recognizes that certain communities, particularly
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Indigenous peoples, racialized communities, and low-income groups, have historically been
disproportionately affected by environmental hazards and have had limited access to
environmental benefits.!?” Central to achieving these principles are the four primary components
of environmental justice, namely distributive justice, procedural justice, corrective justice and

recognition justice.'?8

Each of these components plays a crucial role in addressing the complex layers of
environmental issues and ensuring that solutions are equitable and inclusive. Notable is that
distributive justice focuses on the equitable distribution of environmental benefits and burdens.'
It challenges the patterns of inequality that result in marginalized communities bearing a
disproportionate share of environmental harms and having less access to environmental benefits.!*°
For example, distributive justice would address issues such as the placement of toxic waste
facilities predominantly in low-income or minority neighborhoods.!*! The goal is to ensure that no

single group is unfairly subjected to environmental hazards, and that all communities have equal

access to clean air, water, and natural resources.'*?

Complementing distributive justice is procedural justice which emphasizes fairness and
transparency in the environmental decision-making processes.!*® It involves ensuring that all
stakeholders, particularly those from marginalized communities, have an opportunity to participate

in decisions that affect their environment and health.!** This can include public hearings,

Now," David Suzuki Foundation (21 March 2024), online: https://davidsuzuki.org/expert-article/environmental-
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consultations, and the right to appeal decisions.!**> Procedural justice seeks to democratize the
process by which environmental decisions are made, ensuring that it is not only the powerful or

well-connected who influence these outcomes. '

Another important element of environmental justice is recognition justice. This aspect of
environmental justice stresses the importance of recognizing and respecting the diverse needs,
cultures, and rights of marginalized communities.'3” It acknowledges that environmental issues do
not affect all groups equally and that cultural differences and historical contexts must be considered
in addressing these issues.!*® Recognition justice involves valuing the local knowledge and
experiences of communities and incorporating this understanding into environmental policy and

practice.!*’

Equally important as a component of environmental justice is corrective justice. Corrective
justice is a principle that seeks to rectify the wrongs or harms done to individuals or communities
by compensating them or restoring their situation to what it would have been had the harm not
occurred.'*° It focuses on addressing past injustices and making amends for them.!*! In the context
of environmental justice, corrective justice involves taking measures to remedy the environmental
damages and associated social inequities experienced by communities, particularly those

disproportionately affected by environmental degradation.'#?

Understanding and addressing environmental racism requires a comprehensive framework
that incorporates the principles of distributive justice, procedural justice, corrective justice and
recognition justice.!*® Distributive justice is crucial as it addresses the unequal distribution of
environmental benefits and burdens, ensuring that marginalized communities do not

disproportionately bear the brunt of environmental hazards.'** Procedural justice emphasizes
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inclusive decision-making processes, guaranteeing that marginalized communities have a voice in
the development and implementation of environmental policies that affect them.!* This helps to
democratize environmental governance and ensure that their concerns and needs are taken into

account.

Corrective justice is essential in addressing environmental racism as it holds parties
responsible for environmental harm accountable by requiring them to provide compensation and
restoration to affected communities, such as the formal apology and compensation for Africville
residents, and the restorative Inquiry into the Nova Scotia Home for Colored Children.!*®
Furthermore, recognition justice is vital for acknowledging and respecting the unique needs,
cultures, and rights of marginalized communities, ensuring that environmental policies are
culturally sensitive and responsive.'*’ By integrating these components, we can develop more
effective strategies to combat environmental racism, addressing its root causes and promoting a
healthier, more equitable society.'*® This holistic approach ensures that efforts to achieve
environmental justice are not only about fair distribution but also about inclusive participation and
cultural recognition.!*’ Having defined environmental justice, and without deviating from the aim
of this chapter, this study deems it necessary to provide a brief overview of the history of

environmental justice.
2.4.1 History of environmental justice

The concept of environmental justice emerged as a distinct and powerful response to
environmental inequalities. Its roots can be traced back to grassroots movements in the United
States during the early 1980s.'° These movements initially focused on combating the

disproportionate environmental burdens borne by minority communities and low-income groups.
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For example, in 1982, the protest against the siting of a hazardous waste landfill in Warren County,
North Carolina, marked a pivotal moment in the environmental justice movement.'>! This event is
widely regarded as the birth of the environmental justice movement.'>? In this instance, the local
community, which was predominantly African American and economically disadvantaged,
supported by national civil rights leaders and organizations, engaged in weeks of protests and legal

challenges to oppose the dumping of PCBs in their community.'>

Over six weeks, protesters staged nonviolent demonstrations, leading to over 500 arrests.'*

This widespread civil disobedience drew national attention to the issue of environmental racism,
the disproportionate impact of environmental hazards on communities of color and low-income
communities.!>> The Warren County protests galvanized a broader movement, culminating in the
establishment of the environmental justice framework, which integrates civil rights with
environmental protection to ensure that all people, regardless of race or income, have the right to

a healthy environment. !>

This activism was not isolated but part of a broader pattern where marginalized
communities were frequently targeted for environmentally hazardous facilities.!”” The
movement’s traction gained further credibility through several landmark studies in the late 1980s
and early 1990s, which statistically confirmed that toxic waste facilities were disproportionately

located in areas inhabited by minorities and the economically disadvantaged.'

One of the most significant studies was the 1987 report “Toxic Wastes and Race in the
United States,” conducted by the United Church of Christ Commission for Racial Justice.!>® This

report was groundbreaking in providing the first comprehensive national study demonstrating the
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correlation between race and the location of hazardous waste sites.!*® The findings revealed that
race was the most significant predictor of where these facilities were located, even more so than

socio-economic status. '®!

Following this, in 1992, the National Law Journal published a series of articles titled
“Unequal Protection: The Racial Divide in Environmental Law,” which highlighted disparities in
the enforcement of environmental laws.!6?> The series showed that penalties for environmental
violations were significantly lower in minority and low-income communities compared to
predominantly white communities.'®® In 1994, the Environmental Protection Agency (EPA)
released a report titled “Environmental Equity: Reducing Risk for All Communities”.'®* This
report examined the distribution of environmental risks and confirmed the disproportionate burden
of pollution and hazardous waste borne by minority and low-income populations.'® It also

highlighted the need for equitable environmental protection measures. '

In the Canadian context environmental justice can be traced back to a history of Indigenous
stewardship, colonial impacts, industrialization, and the evolving recognition of the intersection
between environmental protection and social equity.'” Long before the term "environmental
justice" was coined,'® Indigenous peoples in Canada practiced sustainable living and

environmental stewardship.!®® Their traditional ecological knowledge and practices ensured a
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harmonious relationship with the land, water, and natural resources.'”’ However, European
colonization in the 17th and 18th centuries brought significant disruption.!”! The imposition of
European land use practices, resource extraction, and settlement patterns often disregarded
Indigenous knowledge and rights, leading to environmental degradation and social injustices that

disproportionately affected Indigenous communities.'”?

As aresult, the 19th and early 20th centuries saw rapid industrialization in Canada, marked
by the growth of industries such as logging, mining, and oil extraction.!”> These activities had
profound environmental impacts, including deforestation, pollution, and habitat destruction.!”* The
negative effects were often felt most acutely by marginalized communities, particularly Indigenous
peoples who lived close to resource-rich areas.!” Despite these impacts, environmental justice was

not a mainstream concern, and the voices of affected communities were frequently overlooked.!”®

Following this, the 1960s and 1970s witnessed a burgeoning environmental movement in
Canada which was influenced by global trends and landmark publications like Rachel Carson's
"Silent Spring."!”” This period saw increased public awareness and activism around environmental
issues, leading to the establishment of organizations such as Greenpeace, which originated in
Vancouver in 1971.!7® While these movements primarily focused on issues like pollution, wildlife
conservation, and nuclear testing, they also laid the groundwork for linking environmental

concerns with social justice.!”
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The concept of environmental justice began to take shape in the 1980s and 1990s, as
activists and scholars started to highlight the disproportionate environmental burdens borne by
marginalized communities.'®® A landmark event in this period was the 1991 People of Color
Environmental Leadership Summit in the United States, which had a significant influence on
Canadian activists and policymakers.'®! The summit's principles underscored the need to address

environmental racism and ensure equitable access to a healthy environment for all communities.'®?

A pivotal aspect of environmental justice in Canada is the recognition of Indigenous rights.
Legal milestones, such as the 1982 patriation of the Constitution and the inclusion of section 35,
affirmed existing Aboriginal and treaty rights.'®3 Subsequent Supreme Court rulings, including the
landmark 1997 Delgamuukw decision, reinforced the importance of Indigenous land claims and

the need for meaningful consultation in resource development projects.!®*

The late 20th and early 21st centuries saw numerous conflicts and collaborations between
Indigenous communities and the Canadian government over environmental issues.!'®> Notable
examples include the opposition to the James Bay hydroelectric project in Quebec, which led to
the 1975 James Bay and Northern Quebec Agreement, and the ongoing resistance against pipeline

projects that threaten Indigenous lands and waters. '8¢

In recent years, environmental justice has gained increased recognition within Canadian

environmental policy and discourse. The federal government has made commitments to

180 Haluza-Delay Supra note 126 at 557-572; Mascarenhas Supra note 75 at 565-577. Also see David Suzuki
Foundation, "About," online: https://davidsuzuki.org/about/.

181 United Church of Christ, "30th Anniversary: The First National People of Color Environmental Leadership
Summit," United Church of Christ (25 March 2021), online: https://www.ucc.org/30th-anniversary-the-first-national-
people-of-color-environmental-leadership-summit/.

182 United Church of Christ /bid.

183 Constitution Act, 1982, s 35, being Schedule B to the Canada Act 1982 (UK), 1982, ¢ 11; Douglas Sanders, "The
Rights of the Aboriginal Peoples of Canada" (1983) 61 Can B Rev at 314-338.

184 Delgamuukw v British Columbia, [1997] 3 SCR 1010. n 1997, the Supreme Court of Canada delivered a landmark
decision in Delgamuukw v British Columbia, which significantly impacted the recognition and understanding of
Aboriginal title in Canada. The court ruled that Aboriginal title constitutes a right to the land itself, not just the right
to hunt, fish, or gather, and must be protected under section 35(1) of the Constitution Act, 1982.

185 Don Wall, "The Battle for James Bay," Daily Commercial News (10 November 2017), online:
https://canada.constructconnect.com/dcn/news/infrastructure/2017/11/the-battle-for-james-bay-1028910w; Amnesty
International, "Canada: Construction of pipeline on Indigenous territory endangers land defenders," Amnesty
International Canada (3 October 2022), online: https:/amnesty.ca/human-rights-news/canada-construction-of-
pipeline-on-indigenous-territory-endangers-land-defenders/; Pierre Senécal & Dominique Egré, "Human Impacts of
the La Grande Hydroelectric Complex on Cree Communities in Québec" (1999) 17:4 Impact Assessment and Project
Appraisal at 319-329.

186 Wall Supra; Amnesty International Supra; Senécal & Egré Supra at 319-329.
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reconciliation with Indigenous peoples, including addressing historical environmental
injustices.'®” The Truth and Reconciliation Commission's Calls to Action, particularly those related
to land, resources, and health, highlight the need for integrating Indigenous perspectives into

environmental governance.'8?

Importantly, grassroots movements and organizations continue to play a crucial role in
advancing environmental justice.'® Significant grassroot efforts include the Africville Genealogy
Society and the campaign against Alton Gas project.!®® The Africville Genealogy Society was
established in 1983, and has been instrumental in seeking justice, preserving Africville
community's history, and advocating for reparations and environmental equity.'®! In the same light,
the campaign against the Alton Gas project, where Indigenous Mi'kmagq activists have been at the
forefront of opposing the project's potential harm to the Shubenacadie River is a notable
environmental justice movement that underscores the critical role of Indigenous leadership in
protecting natural resources.'®> This movement has drawn attention to the environmental and
cultural significance of the river, advocating for the preservation of traditional lands and waters
against corporate interests.!> It exemplifies the broader struggle for environmental justice in Nova
Scotia, highlighting the intersection of environmental protection, Indigenous rights, and

community resilience in the face of ecological threats.!*

These studies provided empirical evidence that environmental hazards were not randomly
distributed but were systematically placed in Indigenous communities and communities of color

and economically disadvantaged areas.!”> This body of research played a crucial role in

187 Truth and Reconciliation Commission of Canada, "Truth and Reconciliation Commission of Canada: Calls to

Action"  (2015), online: https://www2.gov.bc.ca/assets/gov/british-columbians-our-governments/indigenous-
people/aboriginal-peoples-documents/calls_to_action_english2.pdf.

138 Truth and Reconciliation Commission of Canada /bid.

139 Africville Genealogy Society, "About the Society," online: Africville Society (2017) http:/africville.ca/society/;
Ingrid Waldron, "Pipelines and Protests: Legacies of Struggle and Resistance" (2022) Brown Journal of World Affairs
at 4-10.
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1 Africville Genealogy Society Supra note 189; Clairmont, Don. "Africville." (2007). Online: Dalhousie University
https://dalspace.library.dal.ca/bitstream/handle/10222/72252/AFRICVILLE.%20Encyclopedia%202007.pdf?sequen
ce=1 at 1-3;

192 Waldron Supra note 189 at 4-10.
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legitimizing the environmental justice movement and informing subsequent policy and advocacy

efforts aimed at addressing these inequities.!'*°

Additionally, the environmental justice movement’s narrative is intertwined with the
broader historical context of oppression and marginalization.!®” The movement not only addresses
the immediate impacts of environmental injustices but also views them as manifestations of deeper
historical and institutional racism.!*® This perspective is supported by the continuous advocacy
and analytical work by scholars and activists who link environmental policy failures directly to

systemic racial and social inequities.'”’

The environmental justice movement understands that the placement of hazardous waste
sites, industrial facilities, and other sources of pollution in marginalized communities is not a series
of isolated incidents but rather a symptom of long-standing systemic racism.?° This perspective
argues that discriminatory practices in housing, land use, and political disenfranchisement have
historically funnelled minority and low-income populations into areas that are more likely to be

targeted for environmental hazards.?"!

Prominent scholars such as Dr Robert Bullard, often referred to as the ‘“father of
environmental justice,” have extensively documented these patterns.’’> In his seminal book,
“Dumping in Dixie: Race, Class, and Environmental Quality”, Bullard outlines how African
American communities in the South have been disproportionately affected by environmental
hazards due to historical and structural inequalities.?®® Another influential scholar, Dr Beverly
Wright, founder and executive director of the Deep South Center for Environmental Justice, has

conducted critical research on the impacts of environmental racism in Louisiana and the broader

196 Waldron Supra note 189 at 4-10; Lavelle & Coyle Supra note 162 at S1-S12; United States, Environmental
Protection Agency Supra note 164 at 1-49; Bryant & Mohai Supra note 162 at 165-176.

197 Pulido Supra note 72 at 12-36; Giovanna Di Chiro, "Nature as Community: The Convergence of Environment and
Social Justice" in William Cronon, ed, Uncommon Ground: Rethinking the Human Place in Nature (W.W. Norton &
Company, 1995) at 298- 320.
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19 Pulido Supra note 72 at 12-36; Di Chiro Supra at 298- 320.

200 Cole & Foster Supra note 12 at 19-53.
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202 Robert D. Bullard, Dumping in Dixie: Race, Class, and Environmental Quality (Westview Press, 1990) at 1-36.
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Gulf Coast region.?** Her work has highlighted how these communities are doubly burdened by

both environmental hazards and socio-economic challenges.?*®

Furthermore, organizations such as the Environmental Justice Health Alliance for
Chemical Policy Reform (EJHA) and the Center for Earth, Energy and Democracy (CEED) were
also at the forefront of advocating for policy changes that address these systemic issues.??® These
groups work to ensure that environmental policies are not only equitable but also inclusive of the
voices of those most affected by environmental injustices.?’” Moreover, the landmark 1991
National People of Color Environmental Leadership Summit, which produced the “Principles of
Environmental Justice,” was a pivotal event that brought together a diverse coalition of activists,
scholars, and community leaders.?*® This summit solidified the connection between environmental
justice and broader social justice movements, emphasizing the need to address root causes such as

racial discrimination and economic inequality.?%

The continuous efforts of these scholars, activists, and organizations underscore the
environmental justice movement’s focus on not only alleviating immediate environmental harms
but also dismantling the underlying structures of racism and inequality that perpetuate these
injustices. To build a robust framework for addressing environmental racism, it is essential to look
at the broader concept of environmental justice, which is supported by several key international
frameworks and declarations. Recognizing the need for equity, inclusion, and the right of all people
to live in a healthy environment, these international instruments have shaped the principles and
practices of environmental justice globally. Similarly, principles and practices of environmental
justice have over the years shaped these international instruments, thus providing the foundation
for national and provincial policies that aim to achieve fair and inclusive environmental

governance.

204 Beverly Wright & Robert D. Bullard, The Wrong Complexion for Protection: How the Government Response to
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2.5 International instruments and policies

As the environmental justice movement evolved, it prompted a critical examination of not
only environmental policies but also the socio-economic and political frameworks that perpetuate
environmental inequalities. This has led to a significant paradigm shift in how environmental
policies are shaped, evaluated and implemented. The goal is to ensure that international and
domestic environmental policies are more inclusive and equitable. In this respect, internationally,
the principles of environmental justice have been increasingly recognized in various international
environmental law instruments and international human rights instruments. However, as discussed
below, international instruments often overlap, to function as both human rights and environmental

law instruments.

In considering these instruments, this thesis takes note of article 38 of the ICJ Statute which
identifies the primary sources of international law.?!® Among the primary sources in the ICJ Statute
are international treaties and conventions, international custom, and general principles of law
recognized by civilized nations.?!! For Canada, these sources play varying roles in shaping both
national policy and international obligations concerning environmental justice.?!? Treaties and
conventions, such as the Paris Agreement, hold significant weight as they create binding
commitments.?!® International custom, as reflected in practices like the principle of sustainable
development, influences Canadian law and policy through established global norms.?'* Moreover,
general principles of law, including those relating to equity and justice, underpin both domestic

and international efforts to address environmental inequities.?'

210 ICJ Statute Supra note 53 art 38: The Court, whose function is to decide in accordance with international law such
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at 1-24.
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In light of the vast array of international instruments related to environmental justice, this
thesis will, for the sake of brevity, time, and scope, focus on the most pertinent ones. To ensure
clarity and coherence, these selected instruments will be examined in chronological order. This
approach allows for a streamlined analysis that highlights the evolution of environmental justice
principles over time, providing a clear and concise understanding of their impact on both

international law and Canada’s policies.

Among these pivotal instruments is the International Convention on the Elimination of All
Forms of Racial Discrimination (ICERD).?!® ICERD is a key international treaty that aims to
eliminate racial discrimination and promote equality.?!” The Convention obligates its signatory
countries to take concrete measures to eradicate racial discrimination in all its forms and to
promote understanding among all races.?'® Countries that ratify the treaty commit to condemning
racial discrimination and undertaking measures to eliminate it, including by amending or repealing

laws and regulations that create or perpetuate racial discrimination.?!’

In the context of this thesis, ICERD is highly relevant to issues of environmental justice
and environmental racism. ICERD mandates that state parties prohibit and eliminate racial
discrimination in all its forms, including policies and practices that disproportionately harm such
persons.??® This thesis argues that ICERD’s provisions include ensuring equal access to

environmental benefits and protections, such as clean air, water, and safe living conditions.?*! By

216 UN General Assembly, International Convention on the Elimination of All Forms of Racial Discrimination, United
Nations, Treaty Series, vol. 660, p- 195, 21 December 1965,
https://www.refworld.org/legal/agreements/unga/1965/en/13974 herein (ICERD). ICERD was adopted by the United
Nations General Assembly in 1965 and entered into force in 1969.
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October 21, 1994. By ratifying ICERD, each country has committed to align its national laws and policies with the
convention's requirements to combat racial discrimination. However, the United States has done so with several
reservations, understandings, and declarations that affect the full implementation of the convention’s provisions
domestically. Nevertheless, all three countries are required to periodically report to the Committee on the Elimination
of Racial Discrimination on their progress in addressing racial discrimination.

219 ICERD Supra note 216 at 212-213; Matas Supra note 217 at 92-99.

220 [CERD Supra note 216, art 5; Matas Supra note 217 at 92-99.

221 Neil AF Popovié¢, "Environmental Racism in the United States and the Convention on the Elimination of Racial
Discrimination" (1996) 14:3 Netherlands Q Hum Rts 277 at 277-280. Without digressing from the flow of this chapter,
this study would like to note that ICERD, in article 5, recognizes the need for equality in several rights except the right
to a healthy environment or the right to have the environment protected. This is in a way reflects how the
environmental right has been disregarded or given little importance. It is such disregard for environmental rights or
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addressing systemic inequalities and ensuring that environmental policies do not have a

discriminatory impact, ICERD supports the goals of environmental justice.

The treaty's relevance to environmental justice is further highlighted through the work of
the Committee on the Elimination of Racial Discrimination (CERD), which monitors the
implementation of ICERD by its member states.?”? The Committee has addressed environmental
racism in its reviews and recommendations, urging countries to take proactive steps to protect
marginalized communities from environmental harm.??* This includes advocating for equitable
distribution of environmental benefits and burdens, ensuring that marginalized communities have
a voice in environmental decision-making processes, and implementing effective legal remedies

for those affected by environmental injustices.??*

Of further relevance to this thesis is the fact that the Environmental Racism Act aligns with
the principles and obligations outlined in ICERD. ICERD requires signatory states, including
Canada, to eliminate racial discrimination and promote equality in all areas.?*> The Environmental
Racism Act addresses these requirements by mandating the development of a national strategy to
identify, assess, and mitigate environmental racism, which disproportionately affects marginalized
communities, including Indigenous and Black Canadians.??® By focusing on the environmental
injustices faced by racialized communities, the Environmental Racism Act supports the goals of
ICERD to promote equitable treatment and prevent discriminatory practices. The Act’s emphasis
on public participation, legal reforms, and targeted interventions aligns with ICERD's framework

for eliminating racial discrimination and promoting social justice.??’

equality that has for time immemorial led to the proliferation of environmental injustices such as environmental
racism. This also explains why very few counties have looked into environmental racism in particular. However, this
argument will not be considered in this thesis, but could be engaged in future scholarly research.

222 OHCHR, Committee on the Elimination of Racial Discrimination, online, https://www.ohchr.org/en/treaty-
bodies/cerd.
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inequalities and ensure equal access to environmental benefits and protections.

227 ERA Supra note 8, preamble, art 3. In doing so, The ERA not only fulfils Canada's international human rights
obligations under ICERD but also advances national efforts to create a more just and equitable society by addressing
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Also important is the Declaration of the United Nations Conference on the Human
Environment (Stockholm Declaration).??® The Stockholm Declaration was adopted on June 16,
1972, during the first United Nations Conference on the Human Environment held in Stockholm,
Sweden.?? This landmark declaration is considered a foundational document in international
environmental law, that sets the stage for global environmental governance and the recognition of

the interdependence between human rights and environmental protection.?*°

The Stockholm Declaration consists of 26 principles that guide the international
community in environmental conservation and sustainable development.?3! Of these principles,
several explicitly address environmental justice and emphasize on the equitable distribution of
environmental benefits and burdens. For instance, principle 1 of the Stockholm provides that
everyone has the right to equality, freedom, and “adequate conditions of life, in an environment of
a quality that permits a life of dignity and well-being."?*? This principle underscores the intrinsic
link between human rights and a healthy environment, asserting that environmental quality is
essential for human dignity and well-being.?* It lays the foundation for environmental justice by

recognizing that all individuals are entitled to a safe and healthy environment.

Despite its groundbreaking nature, the Stockholm Declaration has faced considerable
criticism for its limitations in addressing environmental justice.”** One of the primary criticisms
of the Stockholm Declaration is its insufficient focus on the social dimensions of environmental

issues, particularly the intersections of race, poverty, and environmental degradation.?*> The

228 United Nations Conference on the Human Environment, Declaration of the United Nations Conference on the
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11.

233 Kiss Supra note 232 at 53-55; Handl Supra note 232 at 1-6.
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in Aldo Chircop, Ted L McDorman & Susan Rolston, eds, The Future of Ocean Regime-Building (Leiden: Brill
Nijhoff, 2009) 39 at 399-462; 234 Sohn Supra note 229 at 423-515.
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declaration predominantly framed environmental problems through a universal lens, often

neglecting the disparate impacts on marginalized communities.?*®

For instance, principle 1 of the Stockholm Declaration which establishes a universal right
to a healthy environment.?*” Although this is a significant and progressive acknowledgment, the
declaration frames this right in broad terms without addressing how environmental degradation
disproportionately affects marginalized communities.?*® The Stockholm Declaration's language
does not differentiate between the experiences of affluent and impoverished populations or
between racialized and non-racialized groups, thereby assuming that environmental impacts are
uniformly distributed.?*® In addressing the right to a healthy environment, the Stockholm
Declaration does not provide specific guidelines or mechanisms to ensure that this right is
equitably realized for all communities.?** The declaration's principles are framed in a manner that
assumes equal capacity and responsibility among all states and communities to protect the
environment, ignoring the unequal power dynamics and resource distribution that exacerbate
environmental injustices.?*! This universalist approach fails to account for the systemic inequities
that result in marginalized communities bearing a disproportionate share of environmental

burdens.

Similarly, principle 6 highlights the importance of protecting and improving the
environment for the benefit of all people.?** However, this provision does not specify measures to
safeguard vulnerable populations who suffer the most from environmental degradation.?*> The
universal language of "all people" masks the disparate impacts on different communities, failing
to provide targeted protections or recognize the unique challenges faced by marginalized groups.
This oversight can be attributed to the problematic wording of general principles that are often

rooted in the laws of so-called "civilized nations," as critiqued by scholars like Usha Natarajan.>**

236 Durkee Ibid.

237 Stockholm Declaration Supra note 228 at principle 1.
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Reflections on the Stockholm Declaration at 50" (2021) 50 Ga J Int'l & Comp L 754 at 756-768.
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Natarajan argues that such principles reflect a Western-centric perspective, neglecting the
historical and socio-economic contexts that shape environmental injustices in the Global South.?*
By relying on vague and generalized language, the declaration inadvertently perpetuates the
marginalization of vulnerable populations. The assumption that environmental benefits and
protections can be uniformly applied across all societies ignores the structural inequalities and

specific needs of different communities.

Further to the shortcomings of the Stockholm Declaration, is the fact that it is not a legally
binding treaty but a set of principles that guide international environmental policy.?*® Because the
Stockholm Declaration is not legally binding, its effectiveness is questioned, with some scholars
suggesting that it serves more as a symbolic statement rather than a practical tool for change.?*’
Nonetheless, this thesis argues that although non-binding on states, the Stockholm Declaration still
carries significant moral and political weight that can influence national and international

environmental laws and policies.

This influence can be linked to article 38 of ICJ Statute. Thus, the Stockholm Declaration
falls under the category of "soft law."**® The principles in the Stockholm Declaration can shape
state behavior and contribute to the formation of customary international law by guiding national
policies and practices.?* This is particularly relevant to environmental law, where the declaration's

principles are often referenced in international and national legal frameworks.

Canada, as a signatory to the Stockholm Declaration, has committed to upholding its
principles through various national laws and policies.”® On this note, the principle 1 of the
Stockholm Declaration can be seen as having been integrated into some of Canada’s environmental
laws such as CEPA’s provisions on the right to a healthy environment.>! The specific provisions
of CEPA are discussed in chapter three and will not be rehashed here. Despite these efforts, Canada

could improve its laws on environmental justice to better align with the Stockholm Declaration,

245 Natarajan Ibid.

246 1CJ Statute Supra note 53, art 38; RR Baxter, "International Law in ‘Her Infinitye Variety’" (1980) 29:4 Intl &
Comp LQ 549 at 549-566.
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248 Soft law refers to instruments that, while not legally binding, can influence the development of customary
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for instance through enhancing legal protections for marginalized and vulnerable communities
disproportionately affected by environmental degradation. This includes adopting specific
environmental justice legislation that addresses systemic inequalities. In this respect, this thesis
submits that with proper implementation and strategy, the Environmental Racism Act could be a
significant step to bridging the gap between the current legal framework and the aspirations of the

Stockholm Declaration.

Building upon the foundations of the Stockholm Declaration is the Rio Declaration on
Environment and Development (hereinafter the Rio Declaration).?*> The Rio Declaration is a
notable instrument in international environmental law matters. It consists of 27 principles intended
to guide sustainable development worldwide.?>® These principles emphasize the need for a
balanced and integrated approach to environmental and developmental issues.?>* The Rio
Declaration underscores that sustainable development must ensure that environmental protection
is an integral part of the development process and cannot be considered in isolation.?*® This holistic
approach has been crucial in shaping international policies and agreements aimed at achieving

sustainable development goals.

One of the key contributions of the Rio Declaration to environmental justice is its emphasis
on the rights and participation of marginalized and vulnerable communities. Principle 10 of the
Declaration explicitly states that environmental issues are best handled with the participation of
all concerned citizens, at the relevant level.*° This includes access to information concerning the
environment held by public authorities, the opportunity to participate in decision-making
processes, and effective access to judicial and administrative proceedings, including redress and

remedy.?*’ This principle has been instrumental in promoting public participation and ensuring that

252 United Nations, Rio Declaration on Environment and Development, 14 June 1992 (A/CONF.151/26, vol. I) herein
the (Rio Declaration).
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the voices of affected communities are heard in environmental governance, thereby advancing

environmental justice.?*®

Moreover, Principle 15 of the Rio Declaration introduces the precautionary approach,
which mandates that the lack of full scientific certainty should not be used as a reason for
postponing cost-effective measures to prevent environmental degradation.?®® This principle is
particularly relevant for protecting marginalized communities that are often disproportionately
affected by environmental risks and hazards.?®® By advocating for proactive measures to prevent
environmental harm, the Rio Declaration aligns with efforts to address environmental racism and

promote equitable treatment in environmental policy and practice.

These principles collectively reinforce the importance of integrating environmental justice
into the broader framework of sustainable development, ensuring that all people have the right to
a healthy and sustainable environment. By promoting public participation, access to information,
and the precautionary approach, the Rio Declaration provides a robust foundation for advancing
environmental justice and protecting the rights of marginalized communities. This integration of
international environmental law principles into national strategies ensures that efforts to combat
environmental racism are grounded in globally recognized standards, enhancing their effectiveness

and legitimacy.

This thesis however notes that, while the Rio Declaration made significant strides in
incorporating the concept of environmental justice, it also faces substantial criticism for its
shortcomings in addressing environmental justice.’! For example, principle 1 of the Rio
Declaration states that "human beings are entitled to a healthy and productive life in harmony with
nature."?%? This principle emphasizes the centrality of human welfare in environmental policies.
Similar to the Stockholm Declaration, it frames the issue in broad, universal terms without

acknowledging the specific vulnerabilities of marginalized communities.?®> The declaration
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assumes a one-size-fits-all approach, which overlooks the disproportionate environmental burdens

borne by communities of color, Indigenous peoples, and low-income populations.?%*

In this respect, the concept of racial capitalism provides a critical lens through which to
view these shortcomings. Racial capitalism refers to the process of deriving social and economic
value from the racial identity of others, often leading to the exploitation of marginalized
communities.?®> The Rio Declaration's principles, while promoting sustainable development, do
not sufficiently address how economic growth and environmental policies can perpetuate racial
and economic inequalities.?®® The universal language used in the declaration fails to confront the
historical and ongoing exploitation that marginalized communities face, particularly in the context

of resource extraction and industrial development.?®’

Furthermore, from a Third World Approaches to International Law (TWAIL) perspective,
the Rio Declaration can be seen as perpetuating the "civilizing mission" of international law.?®
TWALIL scholars argue that international legal frameworks often reflect the priorities and values of
Western nations, thus, marginalizing the voices and interests of the Global South.?®® The Rio
Declaration, while more inclusive than the Stockholm Declaration, it still operates within a
framework that prioritizes the development agendas of industrialized nations.?’® This is evident in
principle 10, which calls for public participation in environmental decision-making but does not
specify how to ensure meaningful involvement of marginalized communities who are often

excluded from these processes.?’!

Also, principle 22 of the Rio Declaration acknowledges the vital role of Indigenous peoples

and local communities in environmental management and development.>’> However, it falls short

264 Wirth Supra note 254 at 599-612; McGregor et al Supra note 261 at 35-40; Sands Supra note 261 at 83-90.

265 Carmen G Gonzalez & Athula Mutua, "Mapping Racial Capitalism: Implications for Law" (2023) 2:2 Journal of
Law and Political Economy 127 at 127-201.

266 Wirth Supra note 254 at 599-612; McGregor et al Supra note 261 at 35-40; Sands Supra note 261 at 83-90.

267 Wirth Supra note 254 at 599-612; McGregor et al Supra note 261 at 35-40; Sands Supra note 261 at 83-90.

268 Sara L Seck, "Global Ecological Integrity and Third World Approaches to International Law" in Laura Westra &
Klaus Bosselmann, eds, Globalisation and Ecological Integrity in Science and International Law (Cambridge:
Cambridge Scholars Publishing, 2011) 165 at 165-185; Balakrishnan Rajagopal, "International Law and Its
Discontents: Rethinking the Global South" in ASIL Annual Meeting Proceedings, vol 106 (Washington: American
Society for International Law, 2012) 176 at 176-181.

269 Seck Supra note 268 at 165-185; Rajagopal Supra note 268 at 176-181.

270 Wirth Supra, note 254 at 599-612; McGregor et al Supra note 261 at 35-40; Sands Supra note 261 at 83-90.

271 Rio Declaration Supra note 252 principle 10.

272 Rio Declaration Supra note 252 principle 22.
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in providing specific protections that recognize the rights of these communities to their lands and
resources.”’”> The principle's vague wording does not ensure that Indigenous knowledge and
practices are integrated into environmental policies in a way that respects their autonomy and

addresses historical injustices.

Equally important to this discussion is the non-binding nature of the Rio Declaration. The
Rio Declaration, like the Stockholm Declaration, is a non-binding international instrument.2” It
sets forth principles intended to guide nations in their environmental policies and sustainable

development efforts but does not have the force of law.?”

This means that its principles are
aspirational and serve as guidelines rather than enforceable legal obligations.?’® Although the Rio
Declaration is non-binding, some legal experts argue that certain principles, such as the
precautionary principle in principle 15, are gradually becoming part of customary international
law and, therefore, are binding.?”’ This reflects the broader recognition that soft law instruments,
like the Rio Declaration, can evolve into customary international law through consistent state
practice and acceptance over time.?’® For Canada, the principles outlined in the Rio Declaration
have been incorporated into its environmental laws and policies. Canada, as a participant in the
1992 Earth Summit where the Rio Declaration was adopted, has committed to the principles of

7% Canada has demonstrated its

sustainable development and environmental protection.’
commitment to the principles of the Rio Declaration through various domestic policies and

international agreements. For instance, CEPA and its sustainable development strategies reflect the

273 Wirth Supra, note 254 at 599-612; McGregor et al Supra note 261 at 35-40; Sands Supra note 261 at 83-90.

274 Rio Declaration Supra note 252 at 1-5; ICJ Statute Supra note 53, art 38.

275 Rio Declaration Supra note 252 at 1-5; Wirth Supra, note 254 at 599-612; McGregor et al Supra note 261 at 35-
40; Sands Supra note 261 at 83-90.

276 Wirth Supra, note 254 at 599-612; McGregor et al Supra note 261. The Rio Declaration can be viewed under article
38(1)(d) of the ICJ Statute as an influential document that can guide judicial decisions and be referenced by the
teachings of publicists. Declarations like the Rio Declaration can influence the development of customary international
law if their principles are widely adopted and practiced consistently by states over time, thus contributing to the body
of international norms and customs.

277 Francesca Francioni, "From Rio to Paris: What Is Left of the 1992 Declaration on Environment and Development"
(2016) 11 Intercultural Hum Rts L Rev 15 at 16-28; Kim Boon Foo, "The Rio Declaration and its influence on
international environmental law" (1992) Sing JLS 347 at 349-357.

278 Francioni Supra note 277 at 16-28; Foo Supra note 277 at 349-357.

27 Government of Canada, Canada's Green Plan and the Earth Summit (Ottawa: Minister of Supply and Services
Canada, 1992) at 1-29, online: IAEA INIS
https://inis.iaea.org/collection/NCLCollectionStore/ Public/28/005/28005110.pdf?r=1; J  Vaillancourt, "Earth
Summits of 1992 in Rio" (1993) 6:1 Society & Natural Resources 81 at 81-88.
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precautionary principle and the principle of public participation as outlined in the Rio

Declaration.?®?

Another international milestone that is relevant to this thesis is the UN Working Group of
Experts on People of African Descent (herein the UN Working Group).?®! The UN Working Group
was established by the United Nations Human Rights Council in 2002, following the World
Conference against Racism, Racial Discrimination, Xenophobia, and Related Intolerance held in
Durban, South Africa, in 2001.2%? The Working Group's mandate includes studying the problems
of racial discrimination faced by people of African descent globally, proposing measures to combat
these issues, and promoting the full and effective inclusion of people of African descent in all

aspects of society.?*?

The significance of the Working Group's work in the context of environmental justice is
profound. The Working Group has highlighted that environmental injustice remains a pervasive
issue.”®* Through its reports and recommendations, the Working Group sheds light on how
environmental degradation, pollution, and climate change disproportionately impact people of
African descent who often live in areas with higher exposure to industrial pollution, toxic waste,

and inadequate access to clean air and water.?®

By addressing environmental racism, the Working Group emphasizes the importance of
incorporating a racial justice perspective into environmental policies and practices.?®® Their work

advocates for the implementation of measures that specifically target the inequities faced by

280 CEPA Supra note 46, art 2(1) and 22.

281 OHCHR Working group of Experts on People of African Descent, online https://www.ohchr.org/en/special-
procedures/wg-african-descent.

282 OHCHR 1Ibid. See also the works of Kealeboga N. Bojosi and George Mukundi Wachira, "Protecting Indigenous
peoples in Africa: An analysis of the approach of the African Commission on Human and Peoples' Rights," African
Human Rights Law Journal 6, no. 2 (2006) at 382-406.

283 The group also engages in country visits, conducts thematic studies, and collaborates with other UN bodies, civil
society organizations, and governments to address the challenges faced by people of African descent. Bojosi &
Wachira Supra note 282 at 385-387.

284 OHCHR, 28™ session of the Working Group, online https://www.ohchr.org/en/special-procedures/wg-african-
descent/28th-session-working-group.

285 UN, Third Committee Delegates Highlight Systemic Racism, Killings of People of African Descent, Ongoing
Legacies of Colonialism, Slavery, in Rights Debate, 2022, online https://press.un.org/en/2022/gashc4362.doc.htm.
286 pierre-Michel Fontaine, "International Organizations and the Human Rights of Afro-Latin Americans: The Case of
UNESCO" in Jean Muteba Rahier, ed, Black Social Movements in Latin America: From Monocultural Mestizaje to
Multiculturalism (New York: Palgrave Macmillan US, 2012) 35 at 35-50; Johanne Jean-Pierre & Jessica Bundy, "How
Advocacy Strengthened African Nova Scotians’ Social Capital throughout Their History" in Vic Satzewich, ed,
Reading Sociology: Decolonizing Canada, 4th ed (Oxford: Oxford University Press) 361 at 361-367.
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marginalized communities, ensuring that these groups have equal protection under environmental
laws and regulations.?®” This includes advocating for stronger legal frameworks, effective
enforcement of environmental regulations, and the active participation of affected communities in
decision-making processes.?*® The Working Group’s efforts to document and expose instances of
environmental racism provide valuable data and insights that can be used to drive policy changes

and foster greater accountability at both national and international levels.

As valuable as the UN Working Group’s provisions are, they are not legally binding.?®’
However, the UN Working Group still provides authoritative interpretations and analyses of issues
related to racial discrimination and environmental racism. These insights can be influential in
shaping international norms and guiding the development of international custom and principles.
In the context of Canada, the UN Working Group’s work can indirectly influence national laws

and policies by shaping international expectations and standards.

For instance, one cannot help but observe that the Environmental Racism Act directly ties
into the work and recommendations of this Working Group. By mandating the development of a
comprehensive national strategy to identify, assess, and mitigate environmental racism, the
Environmental Racism Act aligns with the Working Group's emphasis on addressing racial
disparities in environmental protection by ensuring that the voices of marginalized communities
are included in environmental decision-making processes. The Environmental Racism Act's focus
on environmental justice and its commitment to redressing the historical and systemic inequities
faced by marginalized groups reflect the broader goals of the UN Working Group's efforts to
combat environmental racism and promote a fairer and more inclusive approach to environmental

governance in Canada.?°

Another crucial international instrument that is integral to environmental justice and the
increasing recognition of Indigenous rights and traditional knowledge in environmental
governance is the United Nations Declaration on the Rights of Indigenous Peoples (UNDRIP).
UNDRIP was adopted by the United Nations General Assembly (UNGA) on September 13,

287 OHCHR Supra note 284; Fontaine Supra note 286 at 35-50; Jean-Pierre & Bundy Supra note 286 at 361-367.
288 OHCHR Supra note 284; Fontaine Supra note 286 at 35-50; Jean-Pierre & Bundy Supra note 286 at 361-367.
289 OHCHR Supra note 284; 1CJ Statute Supra note 53 art 38.

290 OHCHR Supra note 284; ERA Supra note 8 preamble, art 3.
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2007.2°! At the time of its adoption, Canada, along with Australia, New Zealand, and the United
States, voted against it.>°> These countries expressed concerns about certain provisions related to
land rights and self-determination that they felt could conflict with existing national laws and

sovereignty issues.?”>

However, Canada later endorsed UNDRIP in 2010 by officially expressing its support for
the declaration and recognizing its importance in promoting and protecting the rights of Indigenous
peoples.?®* However, it was not until 2016 that Canada fully endorsed UNDRIP without

qualification.?®

UNDRIP calls for the protection of Indigenous lands and resources and
emphasizes the right to free, prior, and informed consent (FPIC) regarding development projects
affecting Indigenous territories.?”® This international framework underscores the importance of
respecting and integrating Indigenous knowledge and governance systems into environmental

decision-making processes.

The principles outlined in UNDRIP are directly applicable to Canada’s efforts to address
environmental justice. Nationally, the adoption of UNDRIP signifies Canada’s commitment to
recognizing and upholding the rights of Indigenous peoples.?” Articles 25 and 26 of UNDRIP
specifically highlight the rights of Indigenous peoples to maintain and strengthen their distinctive
spiritual relationship with their traditionally owned lands, territories, waters, and coastal seas, and

to uphold their responsibilities to future generations in this regard.?*®

Furthermore, article 32 mandates that governments obtain the free, prior, and informed

consent of Indigenous peoples before approving any project affecting their lands or resources.?*’

1 United Nations Declaration on the Rights of Indigenous Peoples, GA Res 61/295, UNGAOR, 61st Sess, Supp No
49, UN Doc A/RES/61/295 (2007) (UNDRIP).

292 United Nations, "United Nations Declaration on the Rights of Indigenous Peoples" (2023), online: United Nations
https://www.un.org/development/desa/indigenouspeoples/declaration-on-the-rights-of-indigenous-peoples.html;
Cultural Survival, "16 Years of the UN Declaration on the Rights of Indigenous Peoples" (2023), online: Cultural
Survival https://www.culturalsurvival.org/news/16-years-un-declaration-rights-indigenous-peoples.

293 United Nations /bid.

24 Government of Canada, "Canada Endorses the United Nations Declaration on the Rights of Indigenous Peoples"
(12 November 2010), online: Government of Canada https:/www.canada.ca/en/news/archive/2010/11/canada-
endorses-united-nations-declaration-rights-indigenous-peoples.html. See also UNDRIP Act Supra note 55.

295 UNDRIP Act Supra note 55; UNDRIP Supra note 54. See also the works of Ken Coates and Carin Holroyd,
"Indigenous internationalism and the emerging impact of UNDRIP in Aboriginal affairs in Canada," in The
Internationalization of Indigenous Rights (2014) at 5-9.

2% UNDRIP Supra note 54, art 26 and 32; Coates & Holroyd Supra note 295 at 5-9.

27 Canada has expressed its commitment to the UNDRIP through the UNDRIP Act in 2021.

298 UNDRIP Supra note 55 art 25, 26.

299 UNDRIP Supra note 55 art 32.
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This ensures that Indigenous communities have a decisive role in decisions that impact their
environments and livelihoods, thus promoting environmental justice by protecting their rights and
interests.*” However, the implementation of FPIC is in practice more symbolic than substantive.
Many Indigenous communities report that consultations are superficial, and their consent is either
coerced or ignored, highlighting the limitations of UNDRIP in protecting against racial

capitalism.>%!

In addition to the above shortcoming, UNDRIP's provisions are non-binding and therefore
do not create legally enforceable obligations under international law.>*? As a result, UNDRIP relies
heavily on the goodwill of states to implement its principles. This can result in inconsistent
application and insufficient protection for Indigenous communities facing environmental
degradation.?%* Interestingly though is the argument by some scholars who contend that, while the
UNDRIP is considered soft law, its provisions reaffirm existing customary rules of international
law such as the right to self-determination, protection against discrimination to mention but a
few.’** Moreover, when viewed from a TWAIL perspective, UNDRIP, while ostensibly promoting

Indigenous rights, can be seen as part of the broader “civilizing mission” of international law.>*’

This civilizing mission is evident in the way UNDRIP frames Indigenous rights within the
context of existing state sovereignty and international legal norms. Articles 46 and 47, for instance,

emphasize that the declaration's provisions should not be interpreted in a way that would

300 Jackson A Smith, "Holding Canada Accountable: An Evaluation of Canada's Compliance to the United Nations
Declaration on the Rights of Indigenous Peoples" (MA Thesis, Wilfrid Laurier University, 2016) 1-181; Terry Mitchell
et al, "The Right to Free, Prior, and Informed Consent (FPIC): Reflections on Experiences of Two Indigenous
Communities in Northern Regions of Canada and Chile" in Adelle Blackett & Victor M Muiliz-Fraticelli, eds,
Decolonizing Law (London: Routledge, 2021) 215 at 218.

301 Smith Supra note 300 at 1-181; Mitchell ef al Supra note 300 at 215-235.

302 Megan Davis, "To Bind or Not to Bind: The United Nations Declaration on the Rights of Indigenous Peoples Five
Years On" (2012) 19 Australian Intl LJ 17 at 17-48.

303 Davis Ibid.

304 Felipe Gomez Isa, "The Role of Soft Law in the Progressive Development of Indigenous Peoples' Rights" in
Stéphanie Lagoutte, Thomas Gammeltoft-Hansen & John Cerone, eds, Tracing the Roles of Soft Law in Human Rights
(Oxford: Oxford University Press, 2016) 185 at 185-212 states that the UNDRIP has become "an unavoidable
parameter of reference when implementing Indigenous peoples’ rights”. See also Shea Esterling, "Looking Forward
Looking Back: Customary International Law, Human Rights and Indigenous Peoples" (2021) 28:2 Intl J Minority &
Group Rights 280 at 280-305; Gregory C Shaffer & Mark A Pollack, "Hard vs. Soft Law: Alternatives, Complements,
and Antagonists in International Governance" (2009) 94:3 Minn L Rev at 706-799.

305 For a general discussion of Indigenous rights and TWAIL see Ibironke T Odumosu-Ayanu, "Indigenous Peoples in
International Investment Law: A TWAIL UNDRIP Reading" in Dwight Newman, ed, Research Handbook on the
International Law of Indigenous Rights (Cheltenham, UK: Edward Elgar Publishing, 2022) 256 at 256-279.
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undermine the territorial integrity or political unity of sovereign states.°® This caveat can be used
by states to limit the application of UNDRIP’s principles, thereby perpetuating the marginalization

of Indigenous communities.

Furthermore, the vagueness of some of UNDRIP’s provisions allows states to interpret and
implement them in ways that may not fully align with the declaration’s spirit.**” For example, the
broad language in article 29, which recognizes the right of Indigenous peoples to the conservation
and protection of the environment and the productive capacity of their lands, lacks specific
guidelines on how states should achieve these goals.’®® This vagueness can lead to varying
interpretations and inadequate implementation, further undermining the declaration’s potential to

address environmental justice effectively.

Regardless of its shortcomings, UNDRIP is the result of years of efforts by Indigenous
Peoples have their rights recognized under international law.**” The declaration, therefore, carries
significant moral and political weight which can influence Canada’s domestic policies and
legislation on Indigenous rights.*!* In this light, to align with UNDRIP, Canada has undertaken
several significant steps, most notably through legislative measures. In 2021, Canada passed Bill
C-15, the United Nations Declaration on the Rights of Indigenous Peoples Act (UNDRIP Act).?!!
This landmark legislation aims to ensure that Canadian laws are consistent with the principles and
objectives of UNDRIP.*!> The UNDRIP Act mandates the development of a comprehensive action
plan to achieve the declaration’s objectives, which include recognizing and protecting the rights of
Indigenous peoples to their lands, territories, and resources.*!®> Additionally, the legislation requires

annual reporting on progress, ensuring transparency and accountability in implementing

306 UNDRIP Supra note 54 art 46, 47.

307 Odumosu Supra note 305 at 256-279.

308 UNDRIP Supra note 54 art 29.

309 Daphne Cambou, "The UNDRIP and the Legal Significance of the Right of Indigenous Peoples to Self-
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eds, The United Nations Declaration on the Rights of Indigenous Peoples (New York: Routledge, 2020) 33 at 33-49;
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online: Canadian Museum for Human Rights https://humanrights.ca/story/the-united-nations-declaration-on-the-
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312 UNDRIP Act Supra note 55, preamble, art 4; Andrew M Robinson, "Governments Must Not Wait on Courts to
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UNDRIP's principles.’!* This structured approach demonstrates Canada’s commitment to
integrating Indigenous rights into its legal and policy frameworks, promoting a more inclusive and

just society.

In addition, Canada has, in the preamble of CEPA, committed to implementing UNDRIP.3!?
Furthermore, Canada has been working to align its policies with UNDRIP, particularly in
addressing environmental racism. In this respect, the adoption of the Environmental Racism Act
is a significant step in this direction. For instance, by addressing environmental racism through
data collection, reporting, and community engagement, the Environmental Racism Act directly
supports the rights of Indigenous peoples to conservation and protection of their lands, as outlined

in Articles 29 and 32 of UNDRIP.3'®

Continuing its commitment to international environmental standards, Canada also plays an
active role in newer frameworks. The Paris Agreement is a salient international treaty adopted in
2015 under the United Nations Framework Convention on Climate Change (UNFCCC).?!7 It
emphasizes the principles of equity and common but differentiated responsibilities.*!® It calls for
climate actions that consider the needs and capacities of developing countries and vulnerable
communities, ensuring that efforts to combat climate change are fair and inclusive.*!'” In the context
of environmental racism in Canada, the Paris Agreement’s focus on equity supports the
development of climate policies that address the unique vulnerabilities of racialized and
Indigenous communities.*?® By integrating climate justice into environmental policies, the Paris
Agreement reinforces the necessity of protecting these communities from the disproportionate

impacts of climate change and environmental degradation. This holistic approach is essential for

314 UNDRIP Act Supra note 55 preamble, art 4.

315 CEPA Supra note 46 sec 2 (3) states that “Whereas the Government of Canada is committed to implementing the
United Nations Declaration on the Rights of Indigenous Peoples, including free, prior and informed consent”.

316 See chapter three for a further discussion of the ERA.

317 Robinson Supra note 312 at 1642-1665.

318 United Nations Framework Convention on Climate Change (UNFCCC), Paris Agreement, 12 December 2015
(Paris Agreement); Ulrike Will and Cornelia Manger-Nestler, "Fairness, equity, and justice in the Paris Agreement:
Terms and operationalization of differentiation," Leiden Journal of International Law 34, no. 2 (2021) at 397-402.
319 Paris Agreement Supra preamble, Art 2(1)(b), 4(1), 4(4), and 7(5).
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achieving true environmental justice and addressing the underlying social and economic disparities

that contribute to environmental racism.

The Paris Agreement aligns closely with the United Nations Sustainable Development
Goals (SDGs) by emphasizing on the interconnectedness of global efforts to address climate
change and sustainable development.>?! The SDGs were adopted in 2015 and are a collection of
17 global goals designed to achieve a better and more sustainable future for all.>?? Several goals
directly relate to environmental justice, such as Goal 6: Clean Water and Sanitation, which aims
to ensure availability and sustainable management of water and sanitation for all;*** Goal 7:
Affordable and Clean Energy, focusing on access to reliable, sustainable, and modern energy;>2*
Goal 13: Climate Action, emphasizing the need to take urgent action to combat climate change and
its impacts;*?* and Goal 15: Life on Land, aiming to protect, restore, and promote sustainable use
of terrestrial ecosystems, manage forests sustainably, combat desertification, and halt biodiversity
loss.3?® These goals underscore the importance of addressing environmental inequities and
ensuring that all communities, especially the most vulnerable, have access to essential resources
and a healthy environment. By linking these goals with the Paris Agreement, it becomes clear that

global climate efforts and sustainable development initiatives must go hand in hand to achieve

lasting environmental justice.

While the Paris Agreement represents a landmark achievement in international climate
policy, it can be criticized for its shortcomings in addressing environmental justice. For instance,
the Paris Agreement's inadequate attention to the disproportionate impacts of climate change on
all marginalized communities.*?’ The Paris Agreement emphasizes the protection and respect of
the rights of Indigenous populations, but neglects to make mention of other marginalized groups

such racialized communities.**® This general wording and oversight perpetuates environmental

31 United Nations, "Sustainable Development Goals", online: United Nations https:/sdgs.un.org/goals (UNSDGs);
A. R. 1. Izzet, "The interconnection between sustainable development goals and the climate change negotiations: The
Paris Agreement Case," (2017) Alternatif Politika at 27-30.

322 1zzet Ibid.

3233 UNSDG Supra note 321 at 6; Jeffrey D Sachs, "Achieving the Sustainable Development Goals" (2015) 8:2 Journal
of International Business Ethics 53 at 53-62.

324 UNSDG Supra note 321 at 7; Sachs Supra note 323 at 53-62.

325 UNSDG Supra note 321 at 13; Sachs Supra note 323 at 53-62.

326 UNSDG Supra note 321 at 15; Sachs Supra note 323 at 53-62.
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328 Paris Agreement Supra note 318 preamble states that “Parties should, when taking action to address climate change,
respect, promote and consider their respective obligations on human rights, the right to health, the rights of Indigenous
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injustices by failing to recognize and prioritize the needs of all communities in climate action

plans.

Relevant to this discussion is the concept of racial capitalism and how economic systems
exploit racialized groups to extract value, often resulting in environmental degradation that
disproportionately affects these communities.’” The Paris Agreement's market-based
mechanisms, such as carbon trading and offsetting could perpetuate this exploitation.*** These
mechanisms allow developed countries and corporations to continue emitting greenhouse gases by
purchasing credits from projects in the Global South, often displacing local communities and
causing environmental harm.?*! This perpetuates a cycle where the benefits of climate mitigation
are enjoyed by wealthy nations and individuals, while the burdens are borne by marginalized

communities.

Moreso, when viewed from a TWAIL perspective, the Paris Agreement can be seen as
reinforcing the inequities between developed and developing countries.**? The Paris Agreement,
while recognizing the principle of common but differentiated responsibilities and respective
capabilities does not provide sufficient mechanisms to ensure that developed countries fulfil their
commitments to provide financial and technological support to developing nations.*** This lack of
enforceable obligations exacerbates the vulnerabilities of marginalized communities in the Global

South, who are already disproportionately affected by climate change.***

Furthermore, the Paris Agreement's Nationally Determined Contributions (NDCs), which
are the individual climate action plans submitted by each country, vary widely in their ambition
and effectiveness.>* This decentralized approach allows countries to set their own targets and

strategies, often resulting in insufficient and uneven efforts to address climate change.3
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right to development, as well as gender equality, empowerment of women and intergenerational equity.
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Marginalized communities within these countries may not have a significant voice in the
development of NDCs, leading to climate policies that do not adequately protect their rights or

address their specific needs.*’

Similarly, the implementation and enforcement mechanisms of the Paris Agreement are
another area of concern. The agreement relies on a system of transparency and global stocktaking
to monitor progress, but it lacks binding enforcement provisions.**® This voluntary approach can
lead to non-compliance or insufficient action by countries, particularly those with significant
historical emissions, further disadvantaging marginalized communities that are most affected by

climate change.?*

In addition, this thesis notes the absence of explicit language in the Paris Agreement that
addresses environmental racism. Thus, while the agreement emphasizes the importance of
safeguarding human rights and promoting gender equality, it does not explicitly mention racial
equity or the need to address the systemic racism that underpins environmental injustices. This
lack of explicit recognition and commitment to combating environmental racism limits the

agreement's ability to promote true environmental justice.

However, unlike the Stockholm Declaration and the Rio Declaration, the Paris Agreement
is a legally binding international treaty under the (UNFCCC).>* Its binding nature is articulated
through its procedural commitments rather than through strict enforcement mechanisms for its
substantive provisions.**! Canada ratified the Paris Agreement on October 5, 2016, thereby
committing to its obligations.>** This ratification makes the Paris Agreement binding on Canada

under international law.>*

337 Margaretha Wewerinke-Singh & Curtis Doebbler, "The Paris Agreement: Some Critical Reflections on Process and
Substance" (2016) 39 UNSWLJ 1486 at 1486-1500.
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To align with its obligations under the Paris Agreement, Canada has implemented several
domestic policies and strategies that aim to reduce greenhouse gas emissions and promote
sustainable development.** One of the primary steps Canada has taken is the 2016 Pan-Canadian
Framework on Clean Growth and Climate Change.>*> This framework serves as Canada’s main
plan for meeting its Paris Agreement targets, including measures to reduce emissions across all

sectors of the economy, invest in clean technology, and enhance resilience to climate impacts.>4°

Another significant commitment is through its NDCs. Canada’s initial NDC under the Paris
Agreement committed to reducing greenhouse gas emissions by 30% below 2005 levels by
2030.*7 This target has since been updated to a more ambitious goal of reducing emissions by 40-
45% below 2005 levels by 2030, reflecting a stronger commitment to climate action.>*® To support
these targets, the federal government implemented a nationwide carbon pricing system, which

includes a carbon tax on fuels and an output-based pricing system for large industrial emitters.>*’

This system is a key tool for reducing emissions and incentivizing cleaner technologies.>*°

Despite these efforts, Canada has faced criticism for not doing enough to meet its Paris
Agreement commitments and for certain shortcomings in its approach.>>! One major issue is the

emission reduction gaps. While Canada has set ambitious targets, there are concerns that the

34 The domestic policies discussed herein are not meant to be comprehensive and will be highlighted only in passing
to maintain brevity, scope, relevance, and to ensure the logical flow of the argument.

345 Government of Canada, "Pan-Canadian Framework on Clean Growth and Climate Change" (2023), online:
Government of Canada https://www.canada.ca/en/services/environment/weather/climatechange/pan-canadian-
framework.html; International Energy Agency, "Pan-Canadian Framework on Clean Growth and Climate Change"
(2023), online: IEA https://www.iea.org/policies/6909-pan-canadian-framework-on-clean-growth-and-climate-
change.

36 Government of Canada Supra; International Energy Agency Ibid.

37 Government of Canada, "Canada's Enhanced Nationally Determined Contribution" (2021), online: Government of
Canada https://www.canada.ca/en/environment-climate-change/news/2021/04/canadas-enhanced-nationally-
determined-contribution.html; Veronica Caciagli, "Emission Trading Schemes and Carbon Markets in the NDCs:
Their Contribution to the Paris Agreement" in Walter Leal Filho & Jana D Alvez, eds, Theory and Practice of Climate
Adaptation (Cham, Switzerland: Springer, 2018) 539 at 539-541.

348 Caciagli Ibid.

34 Greenhouse Gas Pollution Pricing Act, SC 2018, ¢ 12.

330 Canada has also made significant investments in renewable energy and energy efficiency. These investments
encompass a range of projects in wind, solar, and hydroelectric power, alongside programs designed to promote energy
efficiency in homes, businesses, and industries. Also, the Clean Fuel Standard aims to reduce the carbon intensity of
fuels used in transportation, buildings, and industry, further contributing to emission reductions. John Dillon, "Huge
Challenges for Canada after the Paris Climate Conference" (2016) Kairos Discussion Papers at 1-24.

31 Dillon Supra note 350 at 1-24; Spash Supra note 333 at 928-933; Geden Supra note 335 at 790-792; Singh &
Doebbler Supra note 337 at 1486-1500.
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current measures may not be sufficient to achieve the updated NDC goals.*>? Reports have
indicated that Canada is not on track to meet its 2030 targets without additional and more

aggressive policies.>>?

Another significant criticism is Canada’s reliance on fossil fuels.>** The country continues
to have substantial investments in fossil fuel industries, including oil sands and natural gas.>*> This
reliance is seen as contradictory to the goals of the Paris Agreement and undermines the overall
emission reduction efforts.>>® In addition, Indigenous rights and environmental justice also present
significant areas of concern. Critics argue that Canada’s climate policies have not adequately
addressed the rights and needs of Indigenous communities, who are often disproportionately
affected by environmental changes and industrial activities. More inclusive and equitable policies

are needed to ensure that all communities benefit from climate action.

Further to this discussion is the United Nations General Assembly (UNGA) resolution on
the right to a clean, healthy, and sustainable environment (herein the UNGA resolution).**” The
UNGA resolution was adopted on July 28, 2022.2°® It represents a landmark decision in
international human rights law that acknowledges the fundamental importance of a healthy

environment for the enjoyment of human rights.>® The UNGA resolution explicitly recognizes

352 Dillon Supra note 350 at 1-24; Spash Supra note 333 at 928-933; Geden Supra note 335 at 790-792; Singh &
Doebbler Supra note 337 at 1486-1500.

333 Government of Canada, "Canada's Enhanced Nationally Determined Contribution Submission" (2021), online:
CUSP Network https://cuspnetwork.ca/wp-
content/uploads/2021/07/Canada%27s_Enhanced NDC Submission EN.pdf at 1-42.

354 Dillon Supra note 350 at 1-24; Spash Supra note 333 at 928-933.

355 Geden Supra note 335 at 790-792; Singh & Doebbler Supra note 337 at 1486-1500.

356 Graeme Reed et al, "Toward Indigenous Visions of Nature-Based Solutions: An Exploration into Canadian Federal
Climate Policy" (2022) 22:4 Climate Policy 514 at 514-533.

357 The human right to a clean, healthy and sustainable environment: resolution / adopted by the General Assembly
A RES 76 300 online https://digitallibrary.un.org/record/3983329?v=pdf (herein the UNGA resolution).

358 Canada voted in favour of the resolution. The resolution was overwhelmingly adopted by the General Assembly
on July 28, 2022, with 161 votes in Favor, none against, and eight abstentions.

339 UNEP, What is the Right to a Healthy Environment? 2022 online
https://www.undp.org/sites/g/files/zskgke326/files/2023-01/UNDP-UNEP-UNHCHR -What-is-the-Right-to-a-
Healthy-Environment.pdf; OHCHR, “The Right to a safe, clean, healthy, and sustainable environment: Factsheet,”
online: https://www.ohchr.org/sites/default/files/2022-05/Recognition-Factsheet-FINAL.pdf. See also United Nations
Environment Programme (2022). “Plastics, Human Rights, and Business Responsibilities, Issue Brief”. United
Nations Environment Programme Regional Office for Asia and the Pacific,
Bangkokhttps://wedocs.unep.org/bitstream/handle/20.500.11822/41851/Plastics_human_rights.pdf?sequence=3&is
Allowed=y at 3; Charlotte Connelly, Sara L. Seck & Penelope Simons, “Issue Brief: Impact Assessment and
Responsible Business Guidance Tools in the Extractive Sector; An Environmental Human Rights Toolbox for
Government, Business, Civil Society & Indigenous Groups" (SSHRC Knowledge Synthesis Grant: Informing Best
Practices in Environmental and Impact Assessments, August 2022) at 3, 4.
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that a clean, healthy, and sustainable environment is a human right.>®® This recognition links
environmental quality directly to the realization of other human rights such as life, health, food,

61

and water.®! In other words, this recognition is a significant step towards integrating

environmental considerations into human rights frameworks worldwide.

Worth mentioning is that the UNGA resolution calls upon states, international
organizations, and other stakeholders to adopt policies and measures that respect, protect, and fulfil
the right to a clean, healthy, and sustainable environment.’®* It emphasizes the necessity of
strengthening environmental laws, ensuring effective enforcement, and addressing environmental
harm.*%3 A crucial aspect of the resolution is its focus on vulnerable and marginalized groups who
are disproportionately affected by environmental degradation.*®* The resolution stresses the need
to pay special attention to these communities, ensuring that they receive equal protection and
benefits from environmental laws and policies.>®> This focus on equity and justice is at the heart

of the resolution's approach to environmental protection.

In this light, one notes that environmental justice is a core element of the UNGA resolution.
The UNGA resolution addresses the disparities faced by marginalized communities who often bear
the brunt of environmental harm by recognizing the right to a healthy environment of these
communities.**® Such recognition ensures that these marginalized communities get the same level

of protection as others, thereby, promoting equity in environmental governance.

While symbolically powerful, the UNGA resolution lacks enforceable mechanisms to hold
states accountable for environmental injustices.*®” The UNGA resolution is non-binding, meaning
it does not impose legal obligations on member states to implement its principles.**® This lack of

enforceability can result in varied interpretations and applications, limiting its effectiveness in

360 UNGA resolution Supra note 357; Connelly et al Supra note 359 at 3-4.

361 UNGA resolution Supra note 357.

362 UNGA resolution Supra note 357.

363 UNGA resolution Supra note 357.

364 UNGA resolution Supra note 357. These groups include Indigenous peoples, children, older persons, and those
living in poverty.

365 UNGA resolution Supra note 357; Connelly et al note 359 at 3-4.

366 UNGA resolution Supra note 357.

367 Marc Limon, "United Nations Recognition of the Universal Right to a Clean, Healthy and Sustainable
Environment: An Eyewitness Account" (2022) 31:2 Rev Eur Comp & Intl Envtl L 155 at 155-157.

368 John H Knox, "Introduction to Symposium on UN Recognition of the Human Right to a Healthy Environment"
(2023) 162 at 162-166.

57



addressing systemic issues like environmental racism.>*® In Canada, the weight of the UNGA
resolution lies in its potential to guide and influence domestic laws and policies. While the
resolution itself is not legally binding, it sets a normative standard that can inspire and shape
national legislation. For instance, Canada's existing laws attempt to align with the UNGA
resolution. A key example is the particularly CEPA.>’® CEPA includes provisions for identifying
and managing substances that pose risks to the environment and human health, which aligns with
the UNGA resolution’s call for strengthened environmental laws and effective enforcement.?”!
Moreover, CEPA's emphasis on addressing environmental inequities resonates with the UNGA
resolution’s focus on vulnerable and marginalized groups.’’> CEPA mandates public participation
in environmental decision-making processes, ensuring that communities most affected by
environmental degradation have a voice in shaping policies that impact their health and

environment.?”® This participatory approach supports the resolution’s emphasis on ensuring that

marginalized communities receive equal protection and benefits from environmental laws.

In addition, Canada’s new environmental racism law, the Environmental Racism Act, could
learn from the UNGA resolution’s provision for environmental justice. Notable is that the UNGA
resolution calls for the protection of vulnerable and marginalized groups from environmental harm
and the implementation of policies that ensure a clean, healthy, and sustainable environment for
all.’”* The Environmental Racism Act aligns with this by mandating the development of a national
strategy to identify and mitigate environmental injustices faced by marginalized communities,
particularly Indigenous and Black communities.>”* Thus, one could argue that by integrating the
principles of the UNGA resolution into national legislation, Canada solidifies its commitment to
environmental justice and ensures that the right to a healthy environment is upheld for all citizens,
thereby promoting equity and inclusive environmental governance as required by international

law.

369 Limon Supra note 367 at 155-157; Knox Supra note 368 at 386.

370 As discussed in chapter three, CEPA is a comprehensive piece of legislation aimed at preventing pollution,
protecting the environment and human health, and promoting sustainable development.

371 CEPA Supra note 46 sections 2, 90 and 91.

372 CEPA Supra note 46 preamble and secs 2 (1), 3 (1) and 5.1. Although CEPA’s provisions seek to address
environmental inequalities, some scholars have argued that these provisions do not go far enough in comprehensively
addressing environmental justice. See chapter three’s discussion on CEPA.

373 CEPA Supra note 46 sec 22.

374 UNGA resolution note 357.
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2.6 Conclusion

In sum, this chapter has explored the critical concepts of environmental racism and
environmental justice, and how the latter can be a theoretical framework that is essential for
understanding and applying the Environmental Racism Act. The chapter has also defined key terms
such as environmental justice and environmental racism and how they are applied in this thesis.
This chapter also demonstrated that international instruments and policies have increasingly
recognized the importance of environmental justice, yet some fall short in addressing the specific

needs of marginalized communities, particularly in the context of systemic inequalities.

Despite these challenges, Canada has made strides in aligning its domestic policies with
international norms, as evidenced by the CEPA, the UNDRIP Act and the Environmental Racism
Act. This reflects how pivotal these domestic instruments are. In this respect, the following chapter
will provide an overview of the legislative content of the Environmental Racism Act, examining
its provisions and intended outcomes in conjunction with other select legislative frameworks in

Canada.
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Chapter Three

The Environmental Racism Act Overview

3.1 Introduction

This chapter aims to provide a comprehensive overview of the Environmental Racism Act
which includes its legislative context, detailed provisions, and intended outcomes. To achieve its
purpose this chapter begins by providing an overview of relevant federal and provincial
environmental laws and policies such as the Canadian Environmental Protection Act (CEPA)*7
and Environmental Goals and Sustainable Prosperity Act (EGSPA).>”” Upon such exposition, the
chapter proceeds to examine the legislative context and background of the Environmental Racism

Act.

Following the Act’s history, the chapter proceeds to present a detailed analysis of its
provisions. This includes a thorough breakdown of its key sections and clauses, and an exploration
of the implications for enforcement. Upon such exploration, the chapter goes on to offer a
comparative analysis of the Environmental Racism Act with existing legislation on environmental
justice. This comparison encompasses select federal legislation in Canada and provincial
legislation in Nova Scotia.’”® The purpose is to evaluate how the Environmental Racism Act aligns

with, complements, or diverges from these laws.
3.2 Overview of Relevant Federal and Provincial Environmental Laws and Policies

To understand the significance and potential impact of the Environmental Racism Act, it is
essential to first examine a few of Canada’s existing federal and provincial environmental laws
and policies that address environmental racism and promote environmental justice. Put plainly,
there are limitations to what the Environmental Racism Act can achieve. Thus, while the
Environmental Racism Act can set the foundation for addressing environmental racism, it cannot,

on its own, rectify historical injustices or completely eliminate systemic inequities. Therefore, it is

376 CEPA Supra note 46.

377 Environmental Goals and Sustainable Prosperity Act, SNS 2007 (EGSPA).

378 The focus on “select” rather than all relevant federal and provincial instruments is due to the need for brevity and
depth in analysis. As a master's thesis, it is essential to provide a thorough and focused examination rather than a
superficial overview of numerous laws. Therefore, this approach allows for a more detailed and meaningful analysis
of the most pertinent legislative frameworks, ensuring that the discussion remains concise and relevant.
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crucial for the Act to work in conjunction with Canada’s existing laws and other social and

economic policies that aim to reduce the disparities in environmental protection.

In this context, jurisdictional harmonization becomes critical, as it involves aligning federal
and provincial legislation to ensure a consistent and unified approach to environmental justice
across Canada.>”® Given that environmental issues often span multiple jurisdictions, harmonization
can help address gaps and overlaps in the legal framework, enabling a more cohesive strategy to
combat environmental racism. This study will examine both federal and provincial legislation on
environmental justice to assess the effectiveness of these laws in achieving their intended
outcomes. This section discusses these laws and highlights their relevance to the broader context

of environmental justice in Canada.
3.2.1 Canadian Environmental Protection Act (CEPA)

In 1999, Canada’s federal government enacted CEPA.*%° CEPA serves as the cornerstone
of Canada’s environmental legislation.*®! Its primary purpose is to prevent pollution and protect
both the environment and human health by managing risks associated with harmful substances.**?
Worth noting is that CEPA emphasizes pollution prevention,*®® risk management,*3* and public

participation, each of which are crucial for fostering environmental justice.*

379 Neil Hawke, "Canadian Federalism and Environmental Protection" (2002) 14:2 J Envtl L 185 at 185-188; Arlene
Kwasniak, "Environmental Assessment, Overlap, Duplication, Harmonization, Equivalency, and Substitution:
Interpretation, Misinterpretation, and a Path Forward" (2009) 20:1 J Envtl L & Prac 1 at 1-35.

380 CEPA Supra note 46.

381 Marcia Valiante, "Interdependence and Coordination in the Canadian Environmental Policy Process" in Karl Buse
& Gordon Walker, eds, Environmental Governance and Decentralisation (Cheltenham: Edward Elgar, 2007) at 77-
79.

382 CEPA’s preamble and declaration in section 2 set out the purpose of CEPA, which includes prev