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1. Introduction

Producer cartels, involving primarily the underdeveloped states of
Africa, Asia, Latin America, and the Caribbean, have recently
become a significant feature of the international system.' Their
emergence has produced significant changes in international
economic relations. These changes have been reflected in inter-
national law and have important implications for international
human welfare.

This chapter draws an analogy between the development of
producer cartels internationally and the development of trade
unions within western capitalist states. In both instances, widespread
economic discontent based in' class conflict led to “combinations in
restraint of trade”. The functioning of these combinations was
initially at variance with established legal norms. Nonetheless, the
emergence of trade unions as economic institutions was gradually
accommodated within capitalist legal systems and a new branch of
law, labour law, was created in order to regulate them. The existence
of producer cartels has forced, and will continue to force, compar-
able changes in the international legal system and will produce
similar problems for international relations. In particular, the “free
trade” espoused by developed capitalist states will give way in the
same manner as “freedom of contract” has, in some industries, been
replaced by collective agreements.

The emergence of both trade unions and producer cartels has
been shaped by the historical conditions in which they arose. Trade
unions arose when individuals used their new legal freedoms (after
the abolition of serfdom) to unite for common economic advantage;
producer cartels have arisen, since the end of formal colonialism, for
the same basic reason. In our view, however, neither poses a
fundamental challenge to the survival of capitalism, either domes-
tically or internationally. Members of successful cartels are likely to
perceive an interest in the continued health of the economic system
in which they have gained so much wealth — and O.P.E.C. is a prime
example. It is the ‘“‘unorganized” sector of the world economy,
nations which do not possess a cartelizable export, who face the
greatest future difficulties.
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2. The Colonial Period

Prior to the end of the Second World War, most of the states of
Africa, Asia, and Latin America, did not exist as subjects of inter-
national law. What we now refer to as the Third World was largely
owned, as colonial possessions, by the developed capitalist states. As
a result, international law, and particularly international economic
law, was a body of principles which governed relations among
capitalist states.” Foreign relations involving different Third World
peoples were carried out between those peoples’ European rulers.
Thus, for example, treaties were concluded which affected the
people of Tanzania, on the one hand, and the people of Rwanda
and Burundi, on the other, but the only parties of such treaties were
the British Crown and the Belgian Crown.® Not only did inter-
national law not recognise the territories of Asia, Africa, and the
Caribbean as sovereign states, it regarded their colonisation as legi-
timate. When the European powers sat down at the Berlin Con-
ference in 1885 in order to carve up Africa, no suggestion was raised
that such action violated established norms of international law.
International law contained no strictures against slavery or the slave
trade, at least until the British began to find the slave trade incon-
venient.* The British pillaged India, the Spaniards ransacked
Mexico and Peru, the slave trade devastated much of Africa but no
protest emanated from recognized international fora.

International law, during this period, sanctioned such behaviour
by metropolitan powers. Similarly under feudalism the sovereignty
of the lord over the serf was recognized by law, The lord owned the
land and, thereby, the serfs who lived on it. The treatment of both
serfs and colonies was very much at the whim of their over-lord. In
some cases (Uganda) it was fairly benign, in others (The Congo
under Leopold) it was despotic, but in all cases it was inconceivable
that the colonies of different European powers should act in concert
in defense of their own common interests.

3. Political Independence - Free Labourers

Since 1945 dozens of sovereign states have come into existence in
Africa, Asia, Latin America, and the . Caribbean as Third World
nationalist movements have forced the former colonial powers to
relinquish direct political control. These new states realise, however,
that they neither owe their independence to existing tenets of
international law, nor did they play any part in framing the rules
and institutions of international law by which they are now, ap-
parently, to be bound. Third World states have, therefore, attemp-
ted to change the system of international law so that it may begin to
reflect their particular interests. ’
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On one level, this has occasioned a re-evaluation of international
political norms. Resolutions have been sponsored, and gradually
adopted, condemning colonialism, racism, and apartheid. New rules
of international law have been created.’ The right of peoples to self
determination has been recognised, thereby making colonialism a
violation of international law.® Similarly, racism has become unlawful
as being in violation of newly enunciated standards of international
conduct.” Rules of warfare have recently been changed to recognise
the rights of the “irregular” combatants of national liberation
movements. But, however emotionally satisfying these achievements
may have been as declarations of political principle, they have
accomplished rather little in concrete terms: The problem, of course,
is power. The Republic of South Africa has been the object of
countless hostile statements and a considerable body of international
jurisprudence has been directed at it, but its peculiar political and
social institutions remain intact.® It has become evident that the
political power of the Third World on the international scene is
largely formal.

These political manifestations did not address themselves to the
basic condition of the third world-economic underdevelopment.
Underdeveloped nations are, in general, quite heavily dependent on
international trade and, in particular, on international trade in a few
basic commodities. “Free’’ markets in these commodities have over
the last thirty years demonstrated two very conspicuous aspects—a
long-run tendency towards a decline in the terms of trade of
developing countries and great short-run price instability. Both tend
to perpetuate underdevelopment.

Table 1 illustrates the fact that since the early 1950’s the terms of
trade of developing countries, i.e., the ratio between the prices at
which they export raw materials and the prices at which they import
manufactured goods, have more or less steadily worsened. This cut
in the “wages” of the Third World has been explained by some as
due to a lower income elasticity of demand for raw materials as
opposed to manufactured goods; that is, the demand for Third
World exports has increased at a slower rate than the demand for
the exports of developed countries, hence raw material prices have
fallen relatively;® others point to the high rate of technological
change in developed countries in the development of synthetic
substitutes for many of the exports of Third World nations; still
others focus upon monopsonistic buying by transnational corpora-
tions and their dominance of the export markets of Third World
countries."

During the colonial period, the export sector was usually given
the highest priority by government planners, with the result that it is
still very often nearly identical with the “modern” sector. When
much of the rest of the economy is engaged in subsistence produc-
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Table 1
Comparison of World Bank and UNCTAD indices of the terms of trade for
developing countries of primary commodities, 1953-1972 (1963 = 100).
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tion, it is also the major source of surplus for reinvestment and the
only source (apart from tourism, remittances or foreign aid) of the
foreign exchange needed for modern capital equipment. The Third
World also has more, relatively, to lose in its trade with the
developed world: Third World exports destined for the developed
countries formed 11% of their gross domestic product but developed
countries’ exports destined for the Third World formed only 2% of
their G.N.P."" As a group, Third World countries are more depen-
dent upon international trade than developed countries and this
decline in their terms of trade is of crucial importance to their entire
development effort:

Price instability in raw material exports is especially important to
the Third World since ‘“by and large, the countries whose exports
are heavily concentrated on primary products are underdeveloped
ones.”'? Exceptions exist, but most of the poor nations of the world
depend on the export of two or three primary commodities for the
vast bulk of the foreign exchange which finances the machinery and
the capital equipment on which their future development depends.
Several are almost entirely dependent on the market for a single
commodity; for example, Bangladesh, for whom jute is 85% of
exports;'> Ghana-69% of exports are cocoa or cocoa butter;"
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Gambia — where 86% of exports are groundnuts or groundnut oil;'
Chile - 76% dependent on copper."®

Countries such as these are clearly more interested in what is
happening to the price of “their” commodity than in the overall
trend of all primary goods. The prices of primary goods are more
unstable than the prices of manufactured goods and this instability is
particularly hard on nations that have concentrated production for
export on one commodity.'® Between 1954 and 1965, for example,
Ghana more than doubled her cocoa exports but declining prices
meant that total foreign exchange earnings fell by 20%."” Nor are
cocoa prices unique: in recent years sugar prices have ranged
between $.109 per pound and $.592 per pound, coffee between $.48
per pound and $3.40 per pound.’®

Instability in prices and instability in amount produced are
clearly interrelated. Many of the crops of the Third World (e.g.: coffee,
cocoa or sisal) have immature periods of two to three years before
production begins. A boom in prices therefore produces an expan-
sion of acreage, whose effect is to glut the market and depress prices
a few years into the future. Orderly planning for development
obviously becomes extremely difficult. When less-developed coun-
tries lack an adequate reserve of foreign exchange to cushion the
blow of a fall in price governments must cut back imports. “Dis-
rupted and uncertain public services and development programmes
are a major cost of export instability.”"

Another cost is the distortion of economic priorities and in-
vestment. “The big killings (for businessmen) are always to be made
in the country’s principle commodities. Other profit possibilities pale
into insignificance. This engenders a kind of raw material mentality
that leans toward speculation (rather than production). .. It moulds
the economic climate, infuses uncertainty into all plans and narrows
the investment horizon. Economic Development is the victim.”®
Furthermore, where natural products, such as jute or sisal, compete
with synthetic substitutes for their final market, instability of price
and availability is in itself a severe long-run competitive disad-
vantage.

Recent econometric work indicates that the main economic im-
pact of export instability is to decrease the long-run average pro-
portion of GNP consumed rather than the rate of growth of GNP.*
The political impact of wide fluctuations in prosperity is, however,
often to decrease the life expectancy of Third World governments.
Can one then wonder why such regimes would wish to shield
themselves from the instability of the ‘“free’”’ market and substitute a
cartelised system of known quotas and agreed prices?

One should, moreover, place the ‘“free” of ‘‘free market” in
parentheses since prices in many raw material markets may fluctuate
as a result of conscious corporate planning rather than the forces of
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competition. The former U.S. Deputy Special Representative for
Trade Negotiations has recently written:

In the ideological discussion of the virtues of the free play of market
forces, there is an implicit assumption that prices have fluctuated in
recent decades without. any significant form of direct management.
However, world transaction prices often reflect the internal price
management of large international corporations. In the case of mineral
ores and concentrates, for example, there are few world market trans-
actions, most of the transactions being internal, within companies, based
on administrative decisions' ‘concerning appropriate transfer prices.
Where an open market does exist for raw materials, it is usually a thin
market, representing only a small fraction of the total value of un-
processed and semi-processed materials generated.

Integrated multinational enterprises carry out their internal trans-
actions under controlled . conditions with administratively determined
pricing and accounting. In fact, large corporate systems are really
central planning entities which frequently . substitute internal ad-
ministrative arrangements for market forces. Moreover, such entities
may well relate day-to-day market practice to long-range investment
objectives and their desires to fend off potential competition from other
producers or from substitutes.?

The institutional mechanism which has produced the adverse
terms of trade confronted by Third World states has been inter-
national “free” trade. A system of free trade treats the economic
relations of states in much the same way as freedom of contract
treats the economic relations of individuals within a state.? The
“free” labourer who emerged as a result of the bourgeois-demo-
cratic revolutions occupies conceptually the same legal and economic
position as the independent Third World producer state.

Freedom of contract is an essential legal mechanism in the
operation of a system of production based upon laissez-faire capi-
talism. It denotes a system of economic organisation within which
the degree of direct state interference in economic matters is mini-
mal. Contracts, legally binding agreements affecting economic rela-
tions, are concluded after a notional process of bargaining between
parties. It is up to the parties themselves to establish the terms of a
particular contract. The function of the law is, then, to ensure that
the contract is carried out in accordance with its own terms. A court
dealing with a dispute over a contract has, with a few exceptions
which are not relevant here, only the power to insure that a contract
is enforced. It has no jurisdiction to add new terms to the contract
or delete existing terms. The court seeks to discover the “intention
of the parties” from the language they have used in their contract,
then purports to give effect to that intention.*

Freedom of contract serves both an instrumental and an
ideological function. It both operationalises the normative theory of
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voluntary exchange and provides an ideological justification for a
particular mode of production. Freedom of contract is, then, the
embodiment in economic matters of equality before the law, a
fundamental juristic concept in all bourgeois legal systems. The
obvious contradiction in the application of such a concept derives
from the fact that, however legally equal they may be, all people in a
capitalist society are clearly not materially equal. To consider people
who are not materially equal as if they were equals is simply to
perpetuate inequality. Nominal equality before the law serves as an
ideological device to mystify the perpetuation of class divisions.”

In practice, freedom of contract means that the economically
stronger party may dictate contractual terms to the economically
weaker. The mythical equality which exists between the parties
allows the law to enforce their bargain no matter how onerous it may
be for the economically weaker.® The most significant concrete
example of freedom of contract was found in the contract of
employment. The individual worker was said to have bargained with
his employer in order to reach a mutually acceptable contract. The
reality was that the worker was paid slightly above the subsistence
level. The doctrine of freedom of contract ensured that the law had
no role to play in reviewing such bargains. Similarly under ‘“free
trade’’ there is no international intervention to alter the prices at
which importers and exporters exchange goods. Any inequalities
which may exist in bargaining power are therefore reflected in
international prices. In practice this has meant that the transnational
corporations of the developed world have reaped extremely large
profits from their activities in underdeveloped nations. 7

It is well known that during the latter part of the 19th century,
Britain was strongly committed to free trade. Free trade meant that
British manufacturers had access to international markets without
hindrance during a period when they were the most efficient in the
world. While the United States was not quite so well placed in 1945,
that country, having been staunchly protectionist during the late
nineteenth and early twentieth centuries, became the leading ad-
vocate of free trade after the Second World War.”® Although the
Atlantic Charter of 1941 contained a generalised commitment to free
trade, the major policy initiatives supported by the United States
were found in its “Suggested Charter for an International Trade
Organisation’’. This. document was presented to a preparatory
meeting held in London in 1946. It proposed the creation of an
international structure within which most existing trade barriers
would be removed. In fact, despite its clear pre-eminence, the
United States was unable to force acceptance of this scheme. The
Havana conference of 1948 salvaged from the 1946 initiative a
charter which provided for the establishment of an International
Trade Organisation. The Havana Charter was, however, never
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finally accepted by all the countries which had originally signed it
and eventually disappeared. Its place as the central legal instrument
for the regulation of international trade was taken by the General
Agreement on Tariffs and Trade, an agreement originally conceived
as merely an interim measure.

The GATT, despite its clear commitment to free trade as an
overriding principle of international economic relations, did not
contain any provisions dealing specifically with monopolies and
cartels. Both the original United States proposal for an International
Trade Organisation and the Havana Charter had contained stric-
tures against international cartels. Although these did not find their
way into GATT, the United States continued to seek agreement on
rules for controlling cartels. The Economic and Social Council of the
United Nations discussed the question during 1953. The members of
GATT commissioned a report on ‘restrictive business practices”
which was completed in 1959. In addition, a resolution was adopted
which clearly expressed the view that the operations of international
cartels contradicted the basic aims of GATT.

Many of the industrialised states have provisions in their muni-
cipal legal systems which seek to limit monopolies or combines. Such
laws have proven to be ineffective in the regulation of international
cartels. Commentators who favour the control or elimination of
international cartels recognise that this could only be achieved
through international means.?

Further refinements in GATT indicate that unrestricted free
trade was perceived not to be in the interests of Third World states.®
From the first meetings in London in 1946 it was clear that an
international economic system based on free trade would have to
include some kinds of exceptions in favour of countries which had
been ravaged by war or colonialism. These exceptions are to be
found primarily in the much-amended Article XVIII, as well as in
Articles XII and XIV. In essence, these provisions of GATT permit
Third World states to adopt measures which are inconsistent with
GATT in the interests of their own economic development.

Third World governments are not swayed by appeals to the
desirability “in principle” of free trade. Many remember with cyni-
cism their colonial past when administrative regulation, licensing,
quotas and marketing boards were widely employed (when con-
venient) by the colonial powers-without implying any diminution in
“free market” rhetoric.”® Their cynicism is undoubtedly deepened
by their own experience with the barriers which their manufactured
exports face in the markets of developed countries. The imposition
of quotas and punitive duties is a routine response when imports
threaten domestic industry; for example, the 1977 Canadian quotas
on textile imports. :
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4. Producer Cartels - Trade Unions

Since the early 1960’s Third World countries have joined in
attempting: “To improve the terms of trade of developing countries,
and to ensure an'adequate rate of growth in the purchasing power
of their aggregate earnings from their exports of primary com-
modities, while minimizing short-term fluctuations in those earnings;
and (ii) to encourage more orderly development of world com-
modity markets in the interests of both producers and consumers.”*
UNCTAD was established in 1964 by the world’s poorer nations as a
counter-weight to rich men’s clubs such as the O.E.C.D. A clear aim
of UNCTAD was to seek the establishment of more equitable terms
of trade. For example, UNCTAD has attempted, since its second
meeting in New Delhi in 1968, to persuade the wealthier states to
accept a Generalised System of Preferences for the exports of the
Third World. Such a system is, potentially, of great benefit to the
manufacturing “industries  of the Third World and is firmly in
keeping with a general committment to free trade.

It is noteworthy that Canada and the United States were the last
western countries to accede to the G.S.P. and that the benefits of
G.S.P. have been substantially lessened by the widespread imposition
of import quotas by developed nations in the many instances when
their domestic industries have been threatened.”

Regional trading blocs have also been ‘established in an attempt
to evade the barriers to exports faced in the wider international
market. Among the significant initiatives taken so far have been
CARICOM,* ECOWAS,” and the East African Community.* Such
arrangements have had mixed results. The East African Com-
j munity, which established a customs union, a common market, and a
common services organisation, has now effectively collapsed. The
fact that the member states of the community were at different levels
of economic development and the different stances the three states
have attempted to adopt towards overseas capital probably guaran-
teed that this association would fail.

The producer cartel is yet another attempt by Third World
states to alter the basis of international economic relations.
Contemporary economic relations offer poor nations unstable and
generally declining prices for their exports. Producer cartels
develop, therefore, with the dual aim of stabilising and raising
prices. A producer cartel may also seek political ends through denying
a commodity to a particular importing state or group of states, al-
though such tactics may lead to the creation of divisions among the
members of a cartel.

International free trade is not consistent with the existence of
strong producer cartels. One can anticipate that a fully developed
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producer cartel system will substitute bargaining among producer
and consumer groups and a form of international economic plan-
ning for the play of ‘‘free’” market forces. In the capitalist states the
most significant assault on freedom of contract was a similar develop-
ment of strong trade unions and legally sanctioned systems of collective
bargaining.

Under collective bargaining, the employer no longer bargained
individually with each free labourer, but with a collectivity which
represented all his employees. The union overcame the weakness of
the individual worker under individual freedom of contract. Unions
were organised to oppose the purchasers of labour and were suc-
cessful in raising wages because of their ability to control the supply
of labour. Producer cartels perform a similar function at the inter-
national level.

Trade unions were successful because they were organised in
the workplace. They were a concrete response to the process of
production. Conversely, earlier workmens’ associations failed
because they addressed themselves not to material conditions but to
abstractions.”” Producer cartels have, similarly, achieved a certain
degree of success because they were organised as a response to the
system of commodity export created by imperialism. More abstract
Third World attempts at solidarity - the non-aligned movement,
pan-Africanism, pan-Islamism - have had little impact for precisely
this reason. Concrete action aimed directly at existing material
relations has yielded far more benefit than any number of pleas,
pronouncements and exhortations.

Producer cartels face organisational problems which are analo-
gous to those of unions. These will generally fall into two
categories — ensuring prospective adherents that the costs of joining
are sufficiently low so as to make membership attractive and then
policing or enforcing any agreement which is established.®* Some
commodity markets are, however, inherently unsuited to producer
cartels. Restricting supply or raising prices will only produce in-
creased total foreign exchange earnings when demand for a com-
modity is price inelastic. Where an easy substitution can be made
(either by synthetics or by another similar good or by domestic
producers in the developed country) raising the price will cause such
a large decrease in the amount sold as to decrease total foreign
exchange earnings. For this reason exporters of such things as
natural rubber or beef are unlikely to form successful cartels.®

Even where demand conditions are favourable the organisation
of a cartel faces formidable barriers. Cartels can be organised either
to set minimum prices (above ‘“free’ market prices) or maximum
exports (below “‘free” market levels). Either sort of agreement must
be policed - to prevent the sort of “secret” discounting that under-
mined the Agreement on Hard Fibres in the late 1960’s or the
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“bootleg’”’ coffee that bedevilled the International Coffee Agree-
ment."! Consuming nations will attempt to ‘“‘divide and rule”, to
reintroduce free trade through the back door, and to lure weaker
cartel members away with the prospect of immediate gain.” This has
caused the collapse of some cartels in the past, for example, the
Organization of Banana Exporting Countries.

Where many nations must be brought into the agreement or
when serious conflicts of interest exist among them, a cartel may be
inherently unstable; for example, East African tea producers are
well below their long-run capacity and want to increase production
while Sri Lanka and India wish to restrain production to increase
prices, which would also maintain their market share. Even where
the numbers are limited, political differences, as in the disputes
between India and Bangladesh in Jute International, may delay the
formation of a cartel or producers association. Still, the Organisation
of Petroleum Exporting Countries (OPEC) surmounted similar
difficulties after its 1960 formation and now sets an illustrative
example of the benefits of concerted action. The International
Bauxite Association, CIPEC (Intergovernmental Council of Copper
Exporting Countries), and the joint actions of phosphate and coffee
producers are all attempts to emulate this success and so far they
have been moderately successful.*

A producer cartel will be more likely to succeed if: (a) product
demand is fairly insensitive to price increases; (b) product supply is
also fairly unresponsive to price increases (otherwise a price hike
may trigger a surge in production which would put unbearable
pressures on cartel policing); (c) cartel members must control most
of the exported production of the commodity in question; and (d)
cartel members must be able to ignore disputes they may have in
other areas (as Iraq and Syria have done within OPEC) and get
along with each other in the business at hand. As Bergsten puts it,
“These criteria appear to be met for a wide range of primary
commodities.”’* This susceptibility to. cartelisation is of great im-
portance to developed nations because of the growing dependence
of developed nations on the Third World for the supply of raw
materials.®

A crucial problem for cartel members lies in the tradeoff be-
tween short-run benefits and potential long-run costs. Product
demand is often fairly inelastic in the short-run, but much more
price-elastic in the longer term. Caffeine “‘addiction” meant many
consumers initially tolerated high coffee prices but continued high
prices produced by mid 1977 a substantial drop in per capita
consumption. Should these changes in consumer buying patterns
persist, markets may be lost (to tea and other substitutes) even
should prices fall again. Similarly, oil-importing nations had little
option in the early 1970’s but to pay OPEC price hikes, but these
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price increases have sparked a world-wide emphasis on conservation
and the development of alternate energy sources, which tends to
reduce the long-run increase of demand for oil. OPEC members
such as Iran and Algeria (whose exportable surplus will decline
drastically in the 1980’s) have little to lose by such long-run trends
and hence push for immediate price rises; Saudi Arabia and Kuwait,
with decades more of reserves, have a great interest in moderating
current price hikes.

Management of supply is also easier in the short-run. Collusion
among the four main producing nations is at least partially respon-
sible for the recent rise in coffee prices.* Until new plantings mature
(in five years) their control over prices is unlikely to be broken - but
coffee can be grown in many areas of the world. It remains to be
seen whether the enormous returns that now exist in coffee will
tempt such a large increase in plantings elsewhere in the world that
prices will fall when this acreage comes into production.

In short, cartels are likely to be attempted in many commodities
but only some will be stable over long periods. Other markets can be
cartelised successfully for varying periods of time and a few not at
all. The policing of these cartels and the resolution of disputes arising
from them will produce an increasingly large amount of jurispru-
dence.”” Since so many of the world’s nations share an interest in
ensuring that “their” cartel is successful, they also share an interest
in establishing international institutions to regulate and to adjudicate
disputes among cartel members.

At this point a distinction must be drawn between producer
cartels, on the one hand, and commodity agreements, on the other.
Commodity agreements have been a feature of the international
economic system since before the Second World War.® A com-
modity agreement is a collective arrangement involving both
suppliers and consumers. The major states involved in trading a
given commodity will reach certain agreements and establish a body
to administer these agreements. The tendency has been for com-
modity agreements to be dominated by the major importing states.
As is the case with producer cartels, the members attempt to control
supply in order to dampen price fluctuations. In the result, while
some success has been achieved in controlling prices, these
agreements have primarily benefited the consumer states. For this
reason the advanced capitalist states strongly support commodity
agreements.” Many of the more significant commodity agreements
have been allowed to lapse in recent years and it is likely that this
form will disappear from international economics.®

The early organisation of unions was resisted with the full
coercive power of the state. Only the growth of working class
political power brought about their acceptance. Producer cartels
were, of course, inconceivable throughout the period of direct
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colonial rule. During the 50’s and 60’s the potential, or, where
necessary, actual, military power of the United States and its allies
could be deployed to deter, or crush, attempts by Third World states
to achieve economic independence. Following its defeat in Vietnam,
it appears that the United States no longer possesses the political
power to play such a role. It is, for example, impossible to imagine
that OPEC could have successfully imposed an oil embargo on the
western states in the early 60’s.”!

While not able to intervene militarily, the western states have
made their opposition to producer cartels clear. At the rhetorical
level this has meant more or less hysterical denunciations by political
figures, editorial writers, and academics.” At a more practical level it
has meant ‘attempts, on the one hand, to break particular cartels
through economic means and, on the other, to resuscitate a system
of commodity agreements on a commodity by commodity basis.

To the extent that U.N. General Assembly resolutions constitute
a source of international law, it is now the case that international law
explicitly recognises the legitimacy of forming producer cartels and,
indeed, appears to advocate their adoption and extension. The
Declaration on the Establishment of a New International Economic
Order adopted by the Sixth Special Session of the General Assembly
in May 1974 provided the basis for this recognition.”® It states in
Article 4 that the new international economic order should be founded
on full respect for the following principles:

(j) Just and equitable relationship between the prices of raw materials,
primary products, manufactured and semi-manufactured goods expor-
ted by developing countries and the prices of raw. materials, primary
commodities, manufactures, capital goods and equipment imported by
them with the aim of bringing about sustained improvement in their
unsatisfactory terms of trade and the expansion of the world economyj;
(t) Facilitating the role which producers’ associations may play within
the framework of international co-operation and, in pursuance of their
aims, inter alia assisting in the promotion of sustained growth of the
world economy and accelerating the ' development of developing
countries.

The importance of producer cartels was further underlined in the
Programme of Action on the Establishment of a New International
Economic Order which was adopted at the same time and which
called for efforts to be made to ‘“facilitate the functioning’ and
“further the aims” of producer cartels.”*

The implications of these provisions were made clear in
December of 1974 when the General Assembly adopted the Charter
of Economic Rights and Duties of States.” This Charter, which
originated in the work of the third UNCTAD Conference held in
Santiago in 1972, laid down in Article 5 that: “All States have the
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right to associate in organizations of primary commodity producers
in order to develop their national economies to achieve stable
financing for their development, and in pursuance of their aims, to
assist in the promotion of sustained growth of the world economy, in
particular accelerating the development of developing countries.
Correspondingly all States have the duty to respect that right by
refraining from applying economic and political measures that
would limit it.”” It is worth stressing that Article 5 creates both the
right in states to be members of producer cartels and a correspond-
ing duty in states which are not members to refrain from interfering
with producer cartels. In addition, Articles 14 and 18 indicated that
the system of international trade should progressively be revised to
make it reflect more accurately the specific needs of Third World
countries.

These measures dealing with producer cartels were part of a
systematic assault by Third World states on the existing international
economic system. This assault began with the Sixth Special Session
and intensified over the next two years. It was an extraordinary
expression of Third World solidarity. Meetings of representatives of
Third World states at Dakar and Lima sought to give a clearer
definition to this solidarity. A central issue involved was the restruc-
turing of international trade particularly as it related to the export
of primary commodities. The Dakar Conference of Developing
Countries on Raw Materials; held from 3 to 8 February 1975 was
concerned with consolidating gains already won. It directed itself
especially at re-affirming Third World solidarity. It strongly suppor-
ted the existence of producer cartels, denounced economic and
political measures designed to weaken producer cartels, and called
for expanded co-operation and co-ordination among producer
cartels.”® In August of 1975 the Lima meeting established a Pro-
gramme for Mutual Assistance and Solidarity which created a
Council of Associations of Developing Countries Producers-Expor-
ters of Raw Materials and urged Third World states to join existing
producer cartels or form new ones.”’” The Seventh Special Session,
held in September 1975, represents something of a lull in the process
described. There appears to have been a feeling that the rich nations
might be willing to compromise. Thus, while the General Assembly
reaffirmed its commitment to the Declaration of the N.I.E.O. and
the Charter of Economic Rights and Duties of States, its statements
on specifics were more conciliatory in tone.*® By way of contrast, the
Manila Declaration made by the Group of 77 in January of 1976 is
extremely strongly worded. It condemns the existing international
economic system and the refusal of the developed states to take steps
to change it. The Declaration reiterates the commitment to solidarity
and to the use of collective bargaining power in order to restructure
international trade.”
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Established norms of international law have been amended in
response to co-ordinated Third World action. It is clear that the
producer cartel is today a legitimate form of international economic
organisation.

Before leaving this question it should be noted that other
changes in international law have been necessary in order to provide
a legal basis for the formation of producer cartels. Under coloni-
alism, and in the period immediately after independence, the major
economic resources of Third World states were owned, usually
directly, by foreign capital. One cannot conceive of a state belonging
to a producer cartel unless that state has effective legal control over
the resource which is to be cartelised. And in fact, it is normally the
case that states which belong to cartels directly control the com-
modity in question.* The achievement of state control required the
modification of international law so as to recognise a universal right
of nationalisation on terms to be decided by the nationalising state. In
1962 the U.N. Declaration on Permanent Sovereignty over Natural
Resources established a right, albeit a somewhat circumscribed right,
to nationalise. However, the Declaration further provided that
compensation was to be determined in accordance with rules of
international law.®' Article 4(e) of the Declaration of a New Inter-
national Economic Order reaffirmed permanent sovereignty and the
right to nationalise, but made no mention of compensation.®? Any
doubt which might thus have been created should have been removed
by the adoption of the Charter of Economic Rights and Duties of
States. The Charter stated unequivocally in Article 2(c) that states
had the right to nationalise or expropriate property and that all
questions of compensation would be satisfied according to the
domestic law of the state in question.”

5. Third World Ruling Classes — Labour Aristocracies

It is unlikely, however, that producer cartels will provide a
fundamental challenge to international capitalism. Again, one can
draw the analogy with unions. Most unions have become content to
operate within a system of capitalistic production rather than in
opposition to it. Business unionists such as George Meany who
declare “We believe in the American profit system. We believe in
free competition”® clearly are no danger to the capitalist system.
Union bureaucrats and many members of craft unions or the
stronger industrial unions form a labour aristocracy” in contem-
porary capitalist societies. Their relative prosperity has caused them
to identify their interests with the maintenance rather than the
removal of capitalism. Similarly, existing producer cartels have no
desire for fundamental institutional change. It was widely reported
in 1975/76 that Saudi Arabia attempted to restrain O.P.E.C. oil price
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hikes, in order to diminish the economic dislocation and potential
leftward political trends of such European countries as France and
Italy.

A very significant number of people in the Third World will
receive little if any benefit from producer cartels. Workers and
peasants within the states involved in cartels, and states within the
“non-unionised”” sector can expect to receive only enough to ensure
they will not interfere with the orderly operation of cartels.

Underdeveloped countries are no more socially homogenous
than industrial states. Producer cartels are not instruments of the
mass of the people of the Third World. They are controlled by the
dominant classes of a fairly small number of states and one can
expect such classes to appropriate the returns therefrom. Producer
cartels have arisen within the context of contemporary imperialism,
not in fundamental opposition to it.* They seek amendments to the
international economic system, not its destruction. The classes which
control the producer cartels are a labour aristocracy of the Third
World, materially estranged from their own people, becoming ever
more integrated with the existing world order.”

There has been recent reference to an emerging ‘“Fourth
World”’ composed of those states which do not export any important
commodity, which cannot be potential members of producer cartels,
and which are, therefore, unlikely to share in any of the benefits of
the N.ILE.O. These states have been disastrously affected by inter-
national inflation.®® While OPEC, for example, has recognised that it
has some responsibility towards such countries,” no deus ex machina
has yet emerged to rescue them from their plight.

In fact, included among the Third World countries likely to
benefit most from the growth of producer cartels are a number of
states which are particularly closely tied to the imperialist network.
Most important among this group of countries would be such
“sub-imperialist” centres as Brazil and Iran. Brazil figures
significantly in the international commodity trade. It has the poten-
tial to be a powerful member of a number of producer cartels. In
1973, a Brazilian government representative stated that Brazil
opposed the making of special concessions to the poorest Third
World countries.”

It would, then, be a serious mistake to see producer cartels as
part of a generalised process of bettering the lot of mankind or as a
magical cure for the ills of the Third World.

6. Conclusions
International human welfare is only a useful concept if it arises from

and relates to the global political economy, that is, if it is seen in
concrete terms. The most significant fact of the contemporary world
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is that the majority of human beings are mired in hunger, disease
and ignorance. In our view, this situation is unlikely to change under
capitalism. There is clearly a conflict of economic interest between
the developed industrial states and those states involved in producer
cartels, particularly OPEC. More cartels are likely to be formed.
International law exists as a reflection of international economic and
political relations and as a structure through which the trading
relations they imply can be administered. Growing economic pres-
sure from the Third World, partly, but not solely, manifested
through the formation of producer cartels, has required that certain
changes be made.

Do the emergence and development of producer cartels pose a
threat to the continued existénce of international capitalism? We
think not. Despite all the rhetoric, despite the fear generated by
OPEC, the contradiction between the developed states and the
producer cartels is one which can be reconciled. A division exists,
but it is not fundamental. The promoters of producer cartels would
lose far too much if they actually attempted. to dismantle inter-
national capitalism. As it did with trade unions, so will capitalism be
able to envelop producer cartels. This does not augur well for
human welfare.”
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