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INSANITY — A MEDICAL-LEGAL ENIGMA?

ArTHUR H. PARSONS,

BSc*

Halifax, Nova Scotia

There is no mental disease called in-
sanity. Insanity is a legal term used to desig-
nate the condition of certain people who
exhibit particular symptoms of mental dis-
ease®. A patient may be psychotic, but the
law acts upon the assumption that he is not
insane until there is a judical determination
that he is.

Where insanity as a defense in criminal
cases is concerned, many medical men believe
that the question before the court is whether
or not the accused is insane, ie., psychotic,
either at the present moment or at the time
of the crime. If he is insane at the time of
the trial, many doctors say that he is not fit
to stand trial, and if he were insane at the
time of committing the crime, they would
say that he is not guilty because of insanity.
Such is not the case.

The law is not concerned primarily with
the question of existing psychosis. The law’s
concern is with responsibility® - does the
accused suffer from mental disease which is
so severe that he ought not to be held re-
sponsible for his act? It has been the aim of
the law to determine not if the patient was
mentally ill at the time of the offense, but
rather if his mental illness was of such severity
that he was not responsible for his act. What
rules does the law apply to the determination
of this responsibility and hence sanity or
insanity?

In 1843 England adopted the M’Naghten
Rules. In order to establish defense on the
grounds of insanity, it must be clearly proved
“that at the time of committing the act the
accused was labouring under such a defect
of reason from diseases of the mind as not to
know the nature and quality of the act he was
doing; or if he knew what he was doing, that
he did not know that it was wrong”.

The Criminal Code which became Can-
ada’s law on the first day of July, 1893, con-
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tained a rewording of the English test for re-
sponsibility. It stated that the accused shall
be excused from responsibility if he ‘“‘was
labouring under such a defect of reason from
diseases of the mind to such an extent that he
was incapable of appreciating the nature and
quality of the act”’.

Under the Canadian statute law, a disease
of the mind that renders the accused person
incapable of an appreciation of the nature
and quality of the act must necessarily in-
volve more than mere knowledge that the act
is being committed; there must be an appreci-
ation of the factors involved in the act and the
mental capacity to measure and foresee the
consequences of the violent conduct?.

The principal medical criticisms levelled
against these rules are founded upon two
points; the first, that the rules make no pro-
vision for the effect upon conduct, of patho-
logical disturbances of emotion, as opposed
to disturbances of reason or knowledge; the
second, that the diagnosis of any kind of in-
sanity is a complex task and cannot be finally
entrusted to a panel of laymen, the jury.

In support of the first objection, there is
the glaring inadequacy of the rules to take
account of the nature of depression, one of
the commonest forms of serious mental illness.
A depressed patient may be driven by his ill-
ness to attempt to commit suicide; but if he
has a dependent relative, for example, an aged
mother, he may Kill her first in his mood of
utter despair and subsequently be apprehend-
ed before he can take his own life. In such a
case it is clearly difficult for the honest expert
medical witness to maintain either that the
man did not appreciate or know what he
was doing, or that he did not know that it
was wrong. But the balance of the patient’s
mind is no less overthrown, and his sanity
therefore no less impaired, because the dis-
turbance is primarily emotional rather than
rational.
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The measure of public support for the
law is based upon a salutarily jealous concern
for the ultimate powers of the jury, reinforced
by its apparent logic and common sense.
But doctors are entitled to point out that this
latter appearance is to some extent deceptive
since the law is derived from an over-simpli-
fied and now obsolete concept of human men-
tal processess.

However, not all medical objections to
the law are themselves free from confusion.
Doctors have to remember that the law does
not presume to define insanity. What the
law considers are the conditions which have
to be satisfied in order that a person may be
excused from criminal responsibility. More-
over, the determination of such responsibility,
like that of every other question of fact or
opinion in the course of trial by jury, must
finally be made by the jury themselves. The
object of the law is to provide a clear, con-
cise direction for the guidance of judges in
advising juries as to the law with regard to
criminal responsibility in particular circum-
stances. The law has never pretended to
define insanity from a medical point of view.?

Law is all logic and reason, or at least it
sets out to be so. But for a legal system to
function, it must be more than merely logical
and reasonable. It must be definite. It must
be based on precedent. It must rely on rules.
And soin the course of time all functioning
legal systems become legalistic, and in the pro-
cess some of the logic and reason gets left
behind.

Should the medical man accept that in-
sanity is a legal question or should the courts
accept the physician’s testimony of mental
capacity as conclusive? Should the legal
definitions of insanity be replaced by those of
the psychiatrist? Would the latter be more
effective and just, as far as society is con-
cerned?

Medicine is concerned with man and his
actions, which have their sources both in the
conscious, which may be governed by reason,
and in the unconscious which is not governed
by reason, by the intellect or logic, and which
in fact is by definition unreasonable. The
search for any sharp black versus white divid-
ing line between a medical sanity or insanity
is vain and we must be content with a reason-
ably flexible standard. Inasmuch as a mental
disorder may exhibit various degrees of se-
verity and as deviations may exist without it
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being possible to say that they constitute a
mental disorder or disease, how far along the
scale of aberrances must one go before one
can say that a criminal act committed at that
point is the product of a mental disease?
The point here is whether or not the medical
idea of insanity is sufficiently simple to be
understood by, and judged upon, by the
cornerstone of our legal system, the jury.

If the criteria for insanity is not a black-
white contrast but is on a continuing spectrum
would a concept of ‘“‘diminished responsi-
bility” have to be introduced? Here a de-
fense would be provided for types and degrees
of mental abnormality which would not be
accepted as justifying a verdict of guilty but
insane. This would allow many people to
have the severity of their sentence reduced
because of diminished responsibility. Could
criminals such as psychopaths take advantage
of this and obtain reduced sentences, return-
ing quickly to society and perpetrating more
crimes?

What place would the psychopath hold
in a psychiatric definition of insanity? Is the
psychopathic personality “‘a disease of the
mind”? It is not difficult to say that the
psychopath has no psychosis, neurosis, or
organic brain disease, though the latter might
be hotly disputed by a number of prominent
psychiatrists.  Still in all, most modern, con-
scientious psychiatrists would be forced to
agree that the psychopath suffers from a
disease of the mind. Does this mean that
under a medical definition of insanity a psycho-
path would be found not guilty?

As Maudsley* observes, “An insane
person is not exempt from the ordinary evil
passions of human nature; he may do an act
out of jealousy, avarice, or revenge”. To
persons practically acquainted with the insane
mind, it is well known that in every hospital
for the insane are patients capable of dis-
tinguishing between right and wrong, know-
ing well enough how to appreciate the nature
and legal consequences of their acts, and
never acting from irresistible impulse but
deliberately and shrewdly. Should the psy-
chiatrist treat this individual as being mentally
ill or should society and the law be able to
judge and convict him as a criminal?

These are all interesting questions but this
writer feels that once it is appreciated by the
medical profession that the question of in-
sanity is a legal question, and when the law
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profession realizes that the medical man may
be called not as a last trench defense, to have
his knowledge tapped by the lawyers for their
own gain, but rather when honest doubt re-
garding the mental state of the accused exists,
the supposed clash between the legal and
medical concept of insanity will disappear.
The aim will then be the conviction of the
criminal and the treatment of the sick.

REFERENCES

1. Bowden, K.: Forensic Medicine. (2nd. Ed.)
The Jacaranda Press 1965.

2. Farrar, C. B.: Tests to Determine Responsibility
for Criminal Acts. International Psychiatry
Clinics. Vol. 2. No. 1. Jan. 1965.

19

Fall, 1967

Jones, R. O.: Observations on Psychiatry and the
Law in Canada. International Psychiatry Clinics
Vol. 2. No. 1. Jan. 1965.

Maudsley, H.: Responsibility in Mental Disease.
London: Henry L. King and Company, 1874.
Moritz, A. R., and Stetler, C. J.: Handbook of
Legal Medicine (2nd. Ed.) St. Louis. The
C. V. Mosby Co. 1964 P. 138.

Robitscher, J. B.: Pursuit of Agreement, Psy-
chiatry and the Law. J. B. Lippincott Company
1966.

Royal Commission of the Law of Insanity as a
Defense in Criminal Cases (Canada) 1954-56.
Ottawa: Queen’s Printer, 1956.

Simpson, K.: Taylor’s Principals and Practice
of Medical Jurisprudence. (2nd. Ed.) London.
J. & A. Churchill Limited 1965.

Simpson, K.: Forensic Medicine. London.
Edward Arnold (Publishers) Limited 1964.

In the field of observation, chance favors

the mind which is prepared.

—Pasteur

A\! E
7\

W\

e%m/cﬁ'fe ,%af?e

1467 South Park Street, Halifax, N. S.
(Near Corner Spring Garden Road)

Proprietor — Margaret Speed
Superior homelike accommodations
Double and Single Rooms—Private Baths, T.V.’s
Continental Breakfast—On the House!
Telephone 423-8078




DALHOUSIE MEDICAL JOURNAL 20

Fall, 1967

an attempt to conciliate
OPTIMUM DIURESIS
WITH MINIMAL DISCOMFORT

diuretic and
antihypertensive

tablets of 10 and 25 mg
bottles of 50 and 500

full information upon request




DALHOUSIE MEDICAL JOURNAL 21 Fall, 1967

Mechanism of action analogous to that of chlorothiazide
Prolonged diuretic action

According to numerous clinical trials carried out in Europe
and in Canada, its main indications are the following:

EDEMA OF VARIED ETIOLOGY — CARDIAC FAILURE —
HYPERTENS'ON (used alone or with other antihypertensive drugs)

dosage and administration side effects

Oral route — single dose or divided doses. Adjust The only relatively frequent side effects are
dosage, frequency and duration of administration ac- nausea (more rarely vomiting) and anorexia
cording to patient’s needs. Dosage guide for adults: (particularly in ambulant patients).

Symptoms associated with hypotension and low
serum potassium may be encountered when anti-
hypertensive and/or diuretic drugs are used, and
are not specific for Nefrolan. So far, the drug has
had no demonstrable adverse action on the liver,
kidneys, blood-forming organs or blood-sugar
levels. At diuretic doses, a few cases of urticaria
have been reported. Nefrolan may give rise to a

Various edemas and cardiac failure:
25 to 50 mg daily on alternate days or on 3 con-
secutive days per week; in rare cases, daily
dosage may reach 100 mg. Maintenance doses:
10, 20 or 25 mg daily may be adequate.

Water retention of a mild degree’ (as in pre-
menstrual syndrome): 10 mg daily or 25 mg three

times a week. lowered serum potassium and, in rare instances,
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inadequate. In some cases, a dose of 10 to 20 mg
on alternate days or three times a week may be suf-
ficient. Higher dosage may be used if necessary or
other antihypertensive drugs added to the treatment.

Those of the thiazide diuretics in general:
adrenal insufficiency; renal impairment;
severe hepatic disease; in heart disease, it
must be borne in mind that a lowered blood

supportive treatment potassium increases the sensitivity of the myo-
a) Potassium supplement — Nefrolan may cause cardium to digitalis. If the urinary output is insuffi-
potassium depletion. The daily ingestion of fruits cient treatment should be discontinued as accu-
rich in potassium is suggested. A daily potassium mulation in the body may occur. Nefrolan should
supplement of 1 to 3 g is recommended: in be used with caution in patients predisposed to
hepatic cirrhosis — when a digitalis prepara- gout. There is no clinical evidence that fetal
tion is being administered — during prolonged abnormality has resulted from treatment with
corticosteroid therapy. In patients treated with Nefrolan during the first trimester of pregnancy;
Nefrolan for periods exceeding 2 to 3 weeks, fre- however in the present state of our knowledge, it
quent monitoring of serum potassium, chloride and is recommended that the drug be withheld in early
bicarbonate levels should be performed. Supple- pregnancy. Nefrolan has been very little used in
ments of potassium should be given when indicated. pediatrics; data available is insufficient to recom-
b) Spironolactone may be associated with mend its use in children.

Nefrolan when the urinary output of sodium
chloride is low and there is reason to suspect
aldosteronism.
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