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ABSTRACT

The advent of the nuclear age and the development of
atomic weapons pose an immediate threat to the very
existence of mankind and its civilization. Unlike their
conventional counterparts, nuclear weapons, for the first
time in human history, are capable of annihilating the
entire human race, its civilization and our planet. The
purpose of this study is to put forward the argument that
global and comprehensive nuclear disarmament is required by
the new internmational 1law of nuclear disarmament. This
legal thesis argues further that a global and comprehensive
nuclear disarmament in the Post-Cold War era and in the 21st
Century is both feasible and effective. Until the 1last
nuclear weapons have been effectively eliminated, the
eventual use of nuclear weapons will not be avoided.
Therefore, this study will conclude that the only way to
avoid an eventual nuclear holocaust in the post-Cold War era
in the 21st Century is to achieve a global and comprehensive
nuclear disarmament through the instrumental value of

international law.



INTRODUCTION

A Nuclear Weapons: A Revolutionary Means of Warfare and
Mass Destruction

1. Historical Background

In December 1938, two German physicists, Otto Hahn and
Fritz Strassman, working at the Kaiser Wilhelm Institute in
Berlin, performed a revolutionary experiment which resulted in the
splitting of the uranium atom. As a result of this experiment, it was
soon realized that if proper conditions were created, the fission of
uranium could provide Germany with a weapon of unprecedented
explosive power and destructive capability. In 1939, Albert
Einstein wrote a letter to President Franklin Roosevelt warning
him about the alarming possibility that the Hahn-Strassmann
scientific breakthrough could lead to the development of a German
atomic bomb. This compelled President Roosevelt to take the initial
step in the American effort to build an atomic bomb in 1939.

After intensive scientific research during World War II,
American nuclear scientists managed to develop the first atomic
bomb. Thus, in July 1945, the US War Department announced that
a weapon had been developed that was potentially destructive
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beyond the wildest stretches of the imagination. Subsequently, in a
remote corner of the Alamagordo Air Force Base, in the state of
New Mexico, at 5:30 in the morning of July 16, 1945, the first
atomic bomb was successfully tested. Indeed, the successful detona-
tion of the first atomic bomb at Alamagordo was a scientific victory
of the most startling and conclusive sort in the nuclear field.
Moreover, the Alamagordo nuclear test evidenced that science had
entered into the inert structure of matter and revealed the secret
power of the atom hidden since the creation of the universe and of
the time. But, above all, the successful building of the first atomic
bomb brought the nuclear age to human civilization.

In addition to the recognition that the release of the power of
the atom would be a great source of energy for mankind, the split-
ting of the uranium atom also created the most devastating weapon
ever known to the human race. In fact, the devastation of
Hiroshima and Nagasaki caused by the first military use of the
atomic bomb by the United States in 1945 proved to the entire
world community that the atomic bomb was not just one more
weapon, but that the atomic bomb was the absolute and ultimate

weapon of mass and wholesale destruction.
2. Problems Posed by Nuclear Weapons

Unlike their conventional counterparts, nuclear weapons, be-

cause of their immediate blasting effects and because of the long-
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term harmful effects of nuclear radiation and nuclear fallout, are
capable of annihilating the entire human race, its civilization, and
our planet. Since it is estimated that approximately 500 heavy
strategic nuclear weapons would be more than enough to destroy
Eurasia and North America, there should be no doubt that the
present existence of about 40,000 strategic and tactical nuclear
weapons are more than enough to destroy humanity and our planet
many times over.

Since the beginning of the nuclear age and nuclear arma-
ments, the technological advances made in the area of nuclear
weapons and their systems of delivery have resulted in the devel-
opment and production of more destructive and sophisticated nu-
clear weapons systems. Indeed, the existence of strategic nuclear
weapons with intercontinental ranges, including the existence of
various types of tactical and battlefield nuclear weapons, enables
both nuclear superpowers and the other nuclear weapon states to
target and destroy any part of our planet. Moreover, since nuclear
weapons can be delivered by land-based intercontinental ballistic
missiles, by strategic bombers and warplanes, and by submarines
and surface warships, including other tactical missile systems, the
entire Earth has been placed within the reach of the destructive
capabilities of modern nuclear weapons.

As a result of the failure to achieve global nuclear disarma-
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ment through the instrumental value and power of international
law, mankind and its civilization has been under the terror and
nightmare of its annihilation in the event of a global thermonuclear
war. In particular, the eruption of the Cold War between East and
West, and especially the nuclear arms race and confrontation be-
tween the former Soviet Union and the United States, brought the
entire world community to the brink of nuclear holocaust which
could be completed within thirty minutes from the time Soviet and
American strategic nuclear missiles were launched.

In the event of a global thermonuclear war, there can be no
doubt that humankind and its civilization would be subject to de-
struction. Moreover, because of the harmful effects of nuclear radi-
ation and fallout, the entire planet Earth would become a place of
radioactive dust with unthinkable environmental and ecological
disasters, which, in turn, would destroy the processes of food pro-
duction and supply and, generally, the means of supporting modern
forms of life. Of course, it should be noted that a global thermonu-
clear war might not bring about the extinction of the entire human
race. Thus, humans would continue to exist on Earth. However,
due to the long-term harmful effects of nuclcar radiation and nu-
clear fallout which would cause fatal diseases and deformities to
those who survived a thermonuclear holocaust, the surviving hu-

mankind would be living in a stone age and in an environment of
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nuclear radioactive dust that would condemn it to slow death for
thousands of years.

By any account, there should be agreement that nuclear
weapons are malum in se and are inherently capable of destroying
humanity and its civilization. In fact, for the first time in the
known history of humanity, a manmade doomsday machine has
been created. It is obvious that nuclear weapons pose enormous
challenges and dilemmas immediately connected with the very sur-
vival of humanity.

Despite their destructive consequences, the first and second
world wars (waged by conventional weapons) were not capable of
annihilating humanity and its civilization. But nuclear weapons
are inherently capable of achieving a global human holocaust. The
very existence of nuclear weapons and the potential danger of their
military use pose a challenge to the very survival of humanity and,
of course, to the legal values and principles of humanity created by
the UN Charter adopted in 1945.

Although the UN Charter was designed to serve the legal ob-
jective of saving succeeding generations from the scourge of war,
which twice in the past has brought untold sorrow to mankind, and
to maintain peace and security, including the protection of funda-
mental human rights and the dignity and worth of the human per-

son, nuclear weapons pose an ultimate challenge to these funda-
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mental legal principles and values. Additionally, they defeat the
traditional concept of the doctrine of just war, including the waging
of war on the basis of the doctrine of self-defense. In short, the very
existence of nuclear weapons and the potential threat of their use

threatens the rule of law.
B. The New International Law of Nuclear Disarmament

1. The End of the Cold War and Global

Nuclear Disarmament

The failure to achieve nuclear disarmament at the beginning
of the nuclear age, particularly before the eruption of the Cold War
between East and West, led to the weapons race between the for-
mer Soviet Union and the United States in the postwar era. In ad-
dition to the superpowers’ nuclearization and that of the other so-
called great powers, namely, Britain, France and China in the
postwar years, a new nuclear age began in the 1970s as a result of
the proliferation of nuclear weapons in a number of states which
previously were classified as non-nuclear weapon states. Despite
the existence of more than 40,000 strategic and tactical weapons in
the nuclear arsenals of especially the former Soviet Union and the
United States and other members of the so-called club of nuclear
powers, the horizontal proliferation of nuclear weapons has posed

new threats to regional and global peace and security.
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There can be no doubt that the Cold War phenomenon pro-
duced strategic, political, and legal obstacles to the quest for global
and comprehensive nuclear disarmament through an effective in-
ternational legal process. Nevertheless, even during the Cold War
years a new international law of nuclear arms control and disar-
mament began to develop and to follow an evolutionary course on a
step-by-step basis. The evolutionary development of this new inter-
national law of nuclear arms control and disarmament played a
significant role in the international legal effort to place limitations
on nuclear arms, and nuclear behavior, and also to prevent the
eruption of a global thermonuclear war. Moreover, this new inter-
national law of arms control and disarmament formulated new le-
gal norms, principles, and methods for approaching and resolving
the problem of nuclear disarmament on a global basis and in com-
prehensive terms.

With the end of the Cold War in the 1980s and the emergence
of a new era of global détente, it should be agreed that major causes
of the nuclear arms race and major obstacles that resulted in the
failure of nuclear disarmament during the Cold War years have
been significantly reduced. In particular, the nuclear disarmament
process between the two nuclear superpowers, as represented by
their INF, START I and START II treaties, including other bilat-

eral legal instruments, shows that a new era of superpower denu-
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clearization has begun in the post-Cold War era. The superpowers’
lawmaking processes have not only expanded the norms and prin-
ciples of the new international law of nuclear disarmament but
have also created an innovative and dynamic international verifica-
tion system.

With the end of the Cold War, the constant threat and the po-
tential danger of a direct and intentional global nuclear war be-
tween the two nuclear superpowers has been substantially reduced,
at least as a political issue. However, it must be emphasized that as
a strict military issue the threat of a global thermonuclear war due
to an unauthorized or accidental use of nuclear weapons by the su-
perpowers or due to their involvement in certain future conflicts
still remains. The threat of a nuclear war will only be entirely elim-
inated when the last nuclear weapons are effectively eliminated.
Until then, the quest for global nuclear disarmament must con-
tinue to be the highest priority of the entire world community and
the peoples of the world.

The end of the Cold War and the beginning of a new era pro-
vide a new political and legal environment in relation to the goal of
effective elimination of nuclear weapons on a global and compre-
hensive basis. The world community is presented with a unique op-
portunity to create a nuclear weapons-free world through the in-
strumental value and the power of international law. The study
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that follows will attempt to establish the thesis that global and
comprehensive nuclear disarmament is not only required by the
new international law of nuclear disarmament but is also feasible

and effective.
2. Scope and Methodological Approach

The study will focus on a comprehensive analysis of the exist-
ing and applicable rules of the new international law of peace and
nuclear disarmament as they relate to the problem of nuclear
disarmament.

The study will also discuss methodological approaches and in-
stitutional changes whose acceptance and adoption will assist in
the creation of a nuclear weapons-free post-Cold War world. Since
the world community has witnessed two diametrically opposite
tendencies, namely, the nuclear arms race and the international le-
gal race for nuclear disarmament, this study will examine the im-
plications of these two opposite tendencies, including their mutual
interaction.

The study comprises nine Chapters. Chapter 1 will discuss
the advent of the nuclear age and nuclear weapons and their legal
impact on global peace and security in the postwar era. It will focus
on the organizational role and institutional capabilities of the
United Nations to legally manage and resolve the question of nu-

clear disarmament through the instrumental value and power of
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international law at the beginning of the nuclear age.

Chapter 2 will concentrate on the eruption of the Cold War,
the beginning of the superpowers’ nuclear arms race, and the ini-
tiatives of the United Nations in the sphere of nuclear disarma-
ment in the years between 1945-1950. This Chapter will discuss
the negative impact of the Cold War on the international legal ef-
fort to create an international legal regime of nuclear disarmament
for the postwar years. The rejection of the Baruch and Gromyko
plans for global nuclear disarmament will be addressed.
Additionally, this Chapter will discuss the role of the United
Nations and its Atomic Energy Commission in the sphere of nu-
clear disarmament and the failure to achieve nuclear disarmament
on the basis of international law at the very beginning of the nu-

clear age and nuc!ear armaments.

Chapter 3 will discuss the glohalization of the Cold War, the
expansion of the superpowers’ nuclear arms race, and the UN nu-
clear disarmament efforts during the period 1951-1962. It will con-
sider the dimensions of the superpowers’ relentless nuclear arms
race and the Cuban Missile crisis of 1962, which brought both su-
perpowers to the brink of a thermonuclear war. It will analyze the
UN multilateral negotiations, proposals, and approaches to the
resolution of the problem of nuclear disarmament and it will also

examine the legal issues involved in the search for effective nuclear
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disarmament.

Chapter 4 will concentrate on the further escalation of the su-
perpowers’ nuclear arms race and their efforts at détente in the
years between 1963-1975. It will analyze the legal regimes and the
impact of the LTBT and the SALT I Agreement on the superpow-
ers’ nuclear arms control bilateral efforts. It will point out that su-
perpower détente during the period 1963-1975 proved capable of
creating a new international law of nuclear arms control and dis-
armament. This new body of international law on arms control and
disarmament exercised a positive impact on the management and
control of the nuclear arms race.

Chapter 5 will discuss the UN nuclear disarmament initia-
tives and approaches in the period 1963-1975. In particular, it will
discuss the Outer Space Treaty, the Nonproliferation Treaty, and
the Seabed Treaty, all of which were concluded during this period,
including their legal impact on the question of global nuclear arms
control and disarmament. This Chapter will also analyze the
Treaty of Tlatelolco of 1967, which established the Latin American
NWFZ, and its legal impact on regional nuclear disarmament. The
analysis involved in this Chapter will show that, during the period
1963-1975, a new body of regional and global international law on
nuclear weapons was developed by the UN.

Chapter 6 will analyze the continuation of the super powers’
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nuclear arms race and their relevant legal relations in the years
1976-1985. In view of the conclusion of the Threshold Test Ban
Treaty, the Peaceful Nuclear Explosions Treaty, and the SALT II
agreements during this period, this chapter will discuss these
treaties and their impact on the superpowers’ nuclear arms control
and disarmament processes. It will also discuss the START and
INF negotiations and proposals. Chapter 6 will focus on analysis of
the question of the legality of the US Strategic Defense Initiative
program in view of the Anti-Ballistic Missile Treaty and other ap-
plicable and pertinent rules of international law.

Chapter 7 focuses on UN nuclear disarmament efforts and the
expansion of the international law of nuclear arms control and re-
gional nuclear weapons nonproliferation in the years 197 6-1985. It
will concentrate on the UN agenda on nuclear disarmament and its
impact on nuclear arms control and nuclear disarmament through
the rule of international law. It will analyze the Moon Treaty, the
Convention on the Physical Protection of Nuclear Materials as well
as the contribution of these treaties to the quest for nuclear disar-
mament.

Chapter 8 is devoted to a discussion of the factors and forces
that resulted in the end of the Cold War and the end of the East-
West ideological conflict, rivalry, and constant nuclear confronta-
tion during the period from 1986 to the present. In the context of
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this analysis, the disintegration of the Soviet Union and the emer-
gence of Russia as a new nuclear superpower will be addressed. In
view of the conclusion of the INF, the START I and START II
Treaties during the period between 1986-1993, this chapter will
discuss these treaty arrangements and their legal impact on the
question of the superpowers’ nuclear disarmament process. The
chapter will argue that, in terms of the new international law of
nuclear disarmament, a total superpower denuclearization is both
feasible and effective in the post-Cold War era.

Chapter 9 discusses global nuclear disarmament in the post-
Cold War era and the role of the United Nations. It examines rele-
vant developments since 1986 and explores the feasibility and effec-
tiveness of global nuclear disarmament in the post-Cold War. It
concentrates on the question of the legality of the use, development,
possession, and deployment of nuclear weapons. After concluding
that the use, development, possession, and deployment of nuclear
weapons is illegal under the new international law of peace and
nuclear disarmament, Chapter 9 points out that global nuclear dis-
armament is both feasible and effective and is required by the new
international law of nuclear disarmament.

The study ends with a conclusion and a comment on future
prospects. It will be emphasized once again that global nuclear dis-

armament is both feasible and effective and that it is required by
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the new international law of peace and nuclear disarmament. It
will be argued that global nuclear disarmament can be achieved on

the basis of international law by 2010.



CHAPTER 1
THE ADVENT OF THE NUCLEAR AGE
AND ITS IMPACT ON THE POSTWAR WORLD PEACE
AND LEGAL ORDER

A The Development of the Atomic Bomb: An Historical

Introduction

Alfred Nobel, the inventor of dynamite, said that he wished he
could produce a substance or a machine of such frightful efficacy for
wholesale devastation that wars would thereafter become alto-
gether impossible.!l In that direction, in December 1938, two
German physicists, Otto Hahn and Fritz Strassmann, working at
the Kaiser Wilhelm Institute in Berlin, performed a revolutionary
experiment: they bombarded uranium with neutrons and, in the
process, split the uranium atom into two substances nearly equal in
atomic weight, one of which they originally believed was radium.
The two scientists could not at first explain what had happened to
a small fraction of the original mass of uranium which, in the ex-
periment, had completely vanished, since it was inconceivable to
them that an atom could be divided.2

It was soon realized that Hahn and Strassmann had split the
uranium atom. They had proved the validity of Einstein’s equation,

15
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E=MCZ2. It was further realized that if proper conditions were cre-
ated, the fission of uranium could provide Germany with a weapon
of unprecedented explosive power and destructive capability.3

The alarming possibility that the Hahn-Strassmann scientific
break through could lead to the development of a German atomic
bomb persuaded President Roosevelt to take the initial step in
October 1939 to build an atomic bomb in the United States.# By the
end of 1942 the construction of such a weapon was beginning to
look inevitable.5

Between 1943 and 1945 the United States concerned itself
with the production of fissionable material, especially U235 and
plutonium, the question of calculating the critical size of a chain-
reacting unit, and with the technical issue of the assembly and
detonation of a bomb. The determination of the size of an atomic
bomb, its instantaneous assembly, and detonation represented
enormous scientific problems. 8 Those difficulties were successfully
overcome and on July 1, 1945, the U.S. War Department reported
that:

A weapon has been developed that is potentially destruc-
tive beyond the wildest nightmares of the imagination; a
weapon so ideally suited to a sudden unannounced attack
that a country’s major cities might be destroyed overnight
by an ostensibly friendly power.?

In a remote corner of the Alamagordo Air Force Base, at 5:30

in the morning of July 16, 1945, the first atomic bomb was success-



17

fully tested. Its explosion caused an enormous fire ball as bright as
several midday suns, a mushroom cloud that extended 41,000 feet
into the stratosphere, a tremendous crash, a crater 1,200 feet in di-
ameter, and a crumpled forty-ton tower one-half mile away from
the explosion.8

The successful explosion of the first atomic bomb at Al-
magordo was a startling scientific victory for research in the nu-
clear field.9 It was a revolutionary breakthrough that split the nu-
clei of the atoms of the U235 by a process of nuclear fission and thus
generated a huge amount of energy.10 In retrospect, the costly 11
but successful American efforts to build an atomic bomb introduced
the nuclear age to human civilization. 12

Beyond the recognition that the release of the power of the
atom would be a tremendous source of energy for mankind,13 the
splitting of the atom also created the most devastating weapon ever
known to the human race. The absolute weapon of destruction,
which essentially consisted of four separate weapons combined in
one,14 had been built. The wish of Alfred Nobel to build such a de-

structive weapon in order to make war impossible was fulfilled. 15

B. The Legal Impact of the Atomic Bomb on International Law
and Postwar World Peace and Order

Even though the atomic bomb had not been developed when

the United Nations Charter was adopted in June of 1945,16 the
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Charter nevertheless provides the constitutional and structural
foundation of the postwar order. The Charter fundamentally
changed the concept of war as an instrument of international con-
flict resolution. War as an act of force was outlawed by Article 2
paragraph 4, which imposes a legal obligation on member states to
refrain in their international relations from the threat or use of
force.1?7 But the Charter’s initial but loose legal objective was pri-
marily the regulation of armaments rather than the issue of global
and comprehensive disarmament. 18

More concretely, the Charter provided the legal regime for the
establishment of a warless world community. However, it is ar-
guable that in view of the failure of the disarmament regime of the
League of Nations, the United Nations should have been more in-
terested in providing a new disarmament legal regime and machin-
ery.

Although Article 11 paragraph 1 of the Charter provides the
General Assembly with discretionary power to consider the princi-
ples governing disarmament and the regulation of armaments, and
although Article 26 imposes an obligation on the Security Council
to formulate plans and to establish a system for the regulation of
armaments, the Charter failed to lay down the legal framework of a
mandatory disarmament system for the postwar era. Furthermore,

Article 43 paragraph 1, at least in legal-technical terms, seems to
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require member states to maintain their own armed forces, since
the Security Council has the legal power to ask any member scate
to make available its armed forces to be used for the purpose of
maintaining and restoring international peace and order through
U.N. peacekeeping operations.1® Of course, it should be accepted
that the legal objective of the Charter to regulate armaments aims
at the creation of a military balance among member states, which
would further prevent the eruption of aggressive and expansionist
wars.

We need to remember that the physical realities of the atomic
bomb, as a revolutionary means of warfare and as an immediate
threat to humankind’s survival, had been the concern of nuclear
scientists even before the use of the bomb against Japan. Nuclear
scientists Niels Bohr, Leo Szilard and James Franck had main-
tained that the only way to effectively prevent an atomic arms race,
and thus a nuclear Armageddon, was through the international le-
gal control of atomic energy and the legal safeguards of inspection
by international bodies, which would ensure that no nation pos-
sessed atomic bombs.20

Understandably, however, the advent of the bomb immedi-
ately influenced professional thinking about the management of
war itself as practiced in the prenuclear age. The release of the de-

structive power of the atom profoundly changed traditional legal
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thinking about the value of war as an instrument of international
conflict resolution and, in particular, the military use of the atomic
bomb.21

The possibility of atomic war between belligerent parties be-
gan to persuade the world community that such a war would assure
mutual destruction. Atomic war would defy the objectives of war, if
it ever had any, as traditionally conceived. Similarly, even the idea
of waging atomic war led to a reconsideration of the doctrines of
just war and of military necessity: a war fought with atomic bombs
would cause unprecedented devastation; this, in turn, would put in
question the conceptual and juridical justification of these
doctrines. The waging of a nuclear war on the legal basis of the
doctrine of self-defense, as traditionally conceived and juridically

justified would clearly exceed the legal bounds.



CHAPTER 2
COLD WAR, SUPERPOWER NUCLEAR
ARMAMENTS AND UN NUCLEAR DISARMAMENT
INITIATIVES (1945-1950)

A. The Eruption of Cold War and the Atomic Bomb
(1945-1950)

As a consequence of the Cold War, the Truman administra-
tion formulated its strategy of containing the Soviet communist
threat by military block building and military means.?2 Relying on
its atomic monopoly, the United States added new military and
strategic dimensions to its Cold War relations with the Soviets.23
Even though President Truman had stated in 1945 that the
American atomic bomb was no threat to any nation but a sacred
trust, which the United States would retain indefinitely, he never-
theless viewed the American atomic bomb and nuclear monopoly as
the most effective means of dictating his own terms to the Soviets

in the postwar years.24

America’s reliance on its atomic arsenal and the contempla-
tion of its use to confront Soviet military aggression against the
Western block led the United States to engage in a unilateral nu

21
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clear arms race, which increased American atomic power to fifty
nuclear bombs by the end of 1948;25 while the Soviet Union was at
the time lacking any nuclear weapon capabilities. Of course, such
an atomic buildup clearly demonstrated American military
superiority over the Soviets in the early years of the Cold War. This
must have been perceived by the Soviets not only as a threat and
even blackmail to their security but also as a provocation to their
desire to proceed with the development of their own atomic bomb in
order to respond to the American atomic monopoly and military

superiority in terms of nuclear weapons.

B. UN Nuclear Disarmament Proposals and the U.N. Atomic
Energy Commission (1945-1950)

President Truman was determined to retain America’s atomic
monopoly in the postwar years. More particularly, in 1945, he re-
jected proposals by some members of his administration who pro-
posed the creation of an international legal regime to control the
peaceful application of atomic energy and to prevent a nuclear
arms race with the Soviets. 26 In the same year, the Truman admin-
istration refused to share atomic secrets with the Soviets as a
scheme to prevent the development of a Soviet atomic bomb to
counterweight the American atomic monopoly. Instead, President
Truman stated that the Soviets had to build an atomic bomb on
their own and, if they were successful, the United States would



stay ahead.27

These statements of President Truman at the very beginning
of the nuclear age, at a time of growing conflict in American-Soviet
relations, not only provoked the Soviets to proceed with the devel-
opment of their own bomb but also clearly revealed American policy
to maintain qualitative and quantitative nuclear superiority over
the Soviets in the event the Soviet Union succeeded in developing
its own bomb.

At this point, it must be recalled that President Truman re-
lied on the mistaken prediction that the Soviets would need at least
twenty years to develop their own bomb.28 He viewed the atomic
monopoly of the United States as a powerful political and military
instrument by which to safeguard the global interests of his coun-
try and to further neutralize any potential Soviet obstacle to
America’s expanding world hegemony in the postwar era. 29

Despite the growing stand-off between the United States and
the Soviet Union, the legal process of nuclear disarmament got un-
derway at the United Nations in 1946. Based on the Agreed
Declaration of November 15, 1945,30 the General Assembly estab-
lished the United Nations Atomic Energy Commission, which was
entrusted with the task of formulating plans to ensure that atomic
energy would only be used for peaceful purposes.3l It is also
important to note that the U.N. General Assembly adopted on
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January 24, 1946 resolution 1(I), which called for the total
elimination of atomic weapons.

At the first meeting of the Commission, In November 1946,
the United States submitted a plan for the elimination of all
nuclear weapons, which became known as the Baruch Plan, after
Bernard Baruch, the American representative to the United
Nations and author of the American legal proposal for nuclear
disarmament.

The Baruch Plan called for the creation of an international
atomic energy development authority to be entrusted with all
phases of the use and development of nuclear energy. This author-
ity would enjoy a monopoly over all activities involving nuclear en-
ergy; it would have power to inspect, manage, and license all such
activities. Use of the atomic bomb as a military weapon was to be
legally banned; manufacturing of nuclear bombs was to stop; and
existing stockpiles were to be destroyed. The Baruch Plan also in-
cluded a system of sanctions that could be brought into play by
majority vote of the Security Council. The Plan placed particular
significance on the strengthening and effectiveness of international
law as the most fundamental instrument in achieving effective nu-
clear disarmament and control of the peaceful applications of
atomic energy.32

Although the General Assembly adopted the Baruch Plan on
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December 31, 1946, the Plan was rejected by the Soviet Union and
its allies. The Soviets objected to the approach of “control before
disarmament.”33 The American initiative was also unacceptable to
the Soviet leadership on the ground that Soviet research into nu-
clear weapons would be checked at a time when United States nu-
clear scientists had already acquired the knowledge to construct
such weapons. In the final analysis, the Soviets felt that the
Baruch Plan would require them to give up development of nuclear
weapons at once whereas the United States would retain its atomic
arsenal at least until after the proposed UN authority was func-
tioning.34

At the second meeting of the U.N. Atomic Energy
Commission, the Soviet Union introduced its own proposal for nu-
clear disarmament and control of atomic energy, the Gromyko
Plan, named after Andrei Gromyko, Soviet representative to the
United Nations. The Gromyko Plan comprised two stages. The first
called for an international convention to prohibit the production
and use of atomic weapons. This would be followed within six
months by an international agreement providing penalties for vio-
lations. The second stage called for the creation of two United
Nations committees; one would plan for the exchange of scientific
information in the nuclear field; the other would work on a system

of safeguards against violations of the treaty. In addition, the
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Gromyko Plan called for the destruction of all atomic weapons
within three months of the treaty’s ratification.35

But the Gromyko Plan was not acceptable to the United
States, which thought that it would require the United States to
destroy its stocks of nuclear bombs before the international author-
ity began to function. The United States was simply not willing to
give up its atomic monopoly before a functioning and effective sys-
tem of international atomic control and surveillance was in place.36

In retrospect, neither the Baruch nor the Gromyko plan was a
realistic legal approach to the problem of nuclear disarmament and
atomic control at the beginning of the nuclear age. While the
Baruch Plan had great appeal, since the United States, possessing
the monopoly of nuclear weapons, offered to dismantle them and to
make its civil nuclear knowledge available to other states,3? its
adoption would have required the Soviets to renounce the develop-
ment of nuclear weapons. Thus it would have preserved the
American atomic monopoly, at least for some time. For its part, the
Gromyko Plan was also flawed. The United States could hardly be
expected to destroy its nuclear stockpiles without being able to ver-
ify through effective means of inspection what the Soviet side was
doing. 38

Although it is accurate to say that both American and Soviet

proposals for an international legal regime on nuclear disarmament
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were inadequate, it must be remembered that lack of good faith,
mutual trust, and confidence between the two superpowers became
a major negative factor in the disarmament process. In essence,
this prevented both superpowers from achieving, through further
negotiations and compromises, the adoption of an effective legal
regime requiring nuclear disarmament and promoting the peaceful
uses of atomic energy. As a result of distrust and rivalry the future
arms race became largely unmanageable: the United States was
seeking to extend its lead in the development of nuclear technology
and weapons and the Soviets were working hard to catch up.39
Further negotiations conducted in 1946 under the auspices of
the United Nations proved to be fruitless. The Soviets used their
veto in the Security Council to prevent the adoption of any specific
legal plan for the regulation of nuclear energy and the elimination
of nuclear weapons. Even though, at the urging of the General
Assembly, the Atomic Energy Commission continued its nuclear
disarmament negotiating, no progress was made. Shortly there-
after, the Soviet Union refused even to participate, the reason being
that the representative of the Nationalist government of China
continued to represent Communist China. As a consequence, the
Security Council dissolved the Atomic Energy Commission in 1952.
The first postwar attempts to achieve nuclear disarmament

and prevent a superpower nuclear arms race thus proved to be a
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failure.40 However, despite the failure of the United Nations to
legally control and regulate both atomic energy and nuclear arms,
it is worth remembering that, from the perspective of bilateral
treaty arrangements, the peace treaties signed by the Allies with
Bulgaria, Finland, Hungary, Italy and Romania in February 19,
1947 prohibited the possession, construction or testing of nuclear

weapons by the latter states. 4!

C. The Soviet Atomic Bomb (1949): A Response to the American
Atomic Monopoly

The inability of the United Nations to adopt a legal regime on
nuclear disarmament, the continuation of the Cold War, and, most
significantly, the atomic monopoly of the United States and its nu-
clear strategic planning against the Soviets led the Soviet Union to
develop its own atomic bomb, which was successfully tested in
1949.42 Although Stalin had publicly denigrated the strategic
significance of atomic weapons as early as 1946, when he said that
the atomic bomb was intended to intimidate the weak-nerved,*3 the
atomic diplomacy and secrecy?* of the West and the unilaterally in-
creasing American nuclear arsenal in the early years of the Cold
War had a direct negative impact on Soviet national security.

Furthermore, the Soviet leadership was persuaded that, in
the nuclear age, the most effective counterweight to Western

atomic monopoly and military block building was the development
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of a Soviet atomic bomb, which would restore the military balance
between East and West. In fact, the Soviets viewed the develop-
ment of their own nuclear bomb in the belief that not only the
Soviet Union, but also the world community as a whole would be
safer if there were a socialist nuclear bomb to balance the capitalist
one.4

Beyond these plausible Soviet arguments to justify the devel-
opment of their own atomic bomb and thus end the American
atomic monopoly, which admittedly posed a threat to their national
security, the Soviet acquisition of atomic weapon capabilities in
1949 marked the beginning of the atomic arms race between the
two superpowers. Indeed, President Truman and his advisers were
shocked when they were informed that the Soviets had successfully
detonated their own atomic bomb. President Truman’s counterac-
tion to the Soviet bomb was his assurance to the American public
on September 23, 1949 that the United States had sufficient coun-
termeasures to the Soviet atomic bomb capability. This, of course,
meant that he was determined to expand America’s atomic weapon
programs, and to proceed with the development of a far more de-

structive weapon, the hydrogen bomb.46



CHAPTER 3
GLOBALIZATION OF THE COLD WAR, EXPANSION
OF THE SUPERPOWER NUCLEAR ARMS RACE AND
U.N. NUCLEAR DISARMAMENT EFFORTS
(1951-1962)

A Cold War in Asia and the Korean War (1950)

The globalization of the Cold War in the 1950s and, in
particular, the eruption of a “hot war” in Korea, clearly showed that
the East-West ideological conflict had become a determinative fac-
tor in superpower confrontation and rivalry. The United States and
the Soviet Union viewed each other as motivated mainly by
aggressive and offensive designs.4? Especially in 1954, when the
Federal Republic of Germany was granted membership in NATO
and Germany’s military rearmament began,4® the Soviets felt com-
pelled, perhaps justifiably, to proceed with the establishment of the
Warsaw Pact in May of 1955.49 In particular, the Soviets were
deeply troubled by two related developments in American security
policy during the culmination of the Cold War in the 1950s. The
first was what the Soviets called American “pactomania” and
“capitalist encirclement;” the second was the apparent U.S. will-
ingness to develop nuclear weapons and strategies capable of
launching a “nuclear first strike” against the Soviet Union.50

30
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B. The H-bomb and the Growing Club of Nuclear Powers

The successful development of the Soviet atomic bomb in 1949
ended the atomic monopoly of the United States and, above all, re-
stored a kind of military balance between the two superpowers;
both nations now possessed nuclear weapon capabilities. This
restoration of nuclear balance must have convinced both superpow-
ers, particularly the United States, that any further American
strategy to maintain nuclear superiority over the Soviet Union
would result in a nuclear arms race. It also persuaded both super-
powers to seriously reenter the international legal process of nu-
clear disarmament, either on a bilateral level or under the auspices
of the United Nations.

However, President Truman failed to exploit the prospects for
disarmament created by the end of the American atomic monopoly
and the reality of Soviet scientific potential to compete with the
United States in the sphere of nuclear armaments. He chose not to
initiate a new negotiation on the elimination of nuclear weapons or
at least on their control. On the contrary, shocked by the Soviet
Union’s unexpected development of an atomic bomb, President
Truman decided to further expand America’s nuclear arms pro-
gram, specifically by ordering the construction of the hydrogen
bomb (H-bomb).5! Eventually, on November 1, 1952, the hydrogen
bomb was successfully tested by the United States.52 Its detonation
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yielded an unexpected energy equivalent to ten megatons (ten mil-
lion tons of TNT), an amount about one thousand times greater
than the energy released by the atomic bomb dropped on
Hiroshima (some thirteen kilotons).53 Once more, the continued in-
sistence of the United States in maintaining nuclear superiority
over the Soviets proved to have an unfortunate side effect: the
Soviet Union almost immediately responded by successfully devel-
oping and testing its own hydrogen bomb on August 12, 1953.%4
Beyond the direct rivalry of the superpowers, the successful
detonation of the British atomic and H-bomb in 1952 and 1957 and
the explosion of the French nuclear bomb in 1960, evidenced the
proliferation of nuclear weapons that began to take place.33 It can
thus be seen that during the 1950s, notwithstanding the rapid ex-
pansion of the superpower arms race, the nuclear powers club was
already expanding. This situation can be attributed to the inability
of the United Nations to adopt a legal regime regulating nuclear

disarmament and nuclear proliferation.

C. The Expansion of the Superpower Nuclear Arms Race
in the 1950s

President Eisenhower’s policy of massive retaliation required
for its implementation a massive American nuclear weapons
buildup and expansion. Despite the fact that such a buildup would

lead to the escalation of the nuclear arms race and competition with
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the Soviets, the Eisenhower administration proceeded in 1954 with
the development and successful testing of lightweight nuclear war-
heads. In the following year it decided to approve the development
of the Atlas missile, America’s first intercontinental ballistic mis-
sile (ICBM), which was designed to deliver a one-megaton nuclear
warhead 5,500 nautical miles. In the same year, the administration
approved the development of America’s first intermediate range
ballistic missile (IRBM), the Thor, which could carry a nuclear
warhead 1,500 miles. In 1957, administration approval was given
to yet another Air Force ICBM, a solid-fueled missile called the
Minuteman. When the Minuteman became operational in 1962, it
replaced the manned bomber as the primary component of
America’s strategic forces.%6

On the other side, the Soviet Union, under the leadership of
Khrushchev, who, after Stalin’s death in 1953, became head of the
Soviet Communist Party, was understandably concerned with the
American nuclear buildup and expansion. In particular, the doc-
trine of massive retaliation as promulgated by the Eisenhower
administration, the anti-communism and anti-Sovietism in the
United States, and the agitation in East Germany, Poland, and
Hungary became substantial factors in shaping Soviet nuclear
strategy and expanding its nuclear arsenal, thus escalating the nu-

clear arms race and competition during the 1950s.57
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Even though Khrushchev viewed the American doctrine of
massive retaliation as atomic blackmail, he was conscious of his
country’s nuclear inferiority. As a result, the Soviets proceeded
with their own nuclear weapons program; by 1955 they had
amassed a nuclear arsenal of approximately 400 atomic and ther-
monuclear weapons.58 Khrushchev’s military strategy was thus the
opposite of Stalin’s; the latter had relied on enormous conventional
forces; nuclear weapons were now given primary strategic signifi-

cance by the Soviet leadership.59
D. The Cuban Missile Crisis (October 1962) and Its Aftermath

Beyond the continuation of America’s massive nuclear buildup
and the nuclearization of NATO’s forces in Europe, the Kennedy
administration proceeded also with the formulation of its own nu-
clear strategic doctrine of flexible response. More concretely, in
June 1962, President Kennedy’s Secretary of Defense, Robert
McNamara, explained that a more flexible nuclear strategy was
needed to implement a damage limitation strategy. As explained by
McNamara, in the event of a Soviet nuclear attack on America’s al-
lies, or one limited to American military installations, the new nu-
clear strategy would enable the United States to attempt to avoid
damage to its own cities by retaliating initially only against Soviet
military installations (a counterforce attack), rather than Soviet ci-

ties (a countercity attack). McNamara believed that superior
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American nuclear forces and weapons systems were required to
implement his damage limitation strategy and give the United
States an assured destruction capability—that is, sufficient nuclear
forces, even after a Soviet first-strike—to retaliate against Soviet
military installations and, if necessary, Soviet cities as well.60

Furthermore, during the Kennedy years, the Cold War
rhetoric was intensified and concretized in the form of the Berlin
crisis of 1961, which led to the erection of the Berlin Wall in the
same year, 5l and which, in turn, became the symbol of the East-
West conflict and division in the years which followed. As is well
known, however, the Cuban missile crisis of 1962 became the most
pivotal episode of the nuclear age, bringing both super powers to the
brink of nuclear war. The Cuban missile crisis, or the Caribbean
crisis as it was called by the Soviets, which lasted thirteen days in
October of 1962, was, in fact, the culmination of superpower Cold
War rivalry and the ultimate result of their unrestrained nuclear
arms race.52

Fortunately, rational thinking prevailed. An agreement-un-
derstanding was reached between Kennedy and Khrushchev in ac-
cordance with which the Soviets agreed to withdraw their nuclear
missiles from Cuba and the United States pledged not to invade
Cuba and to remove its Jupiter nuclear missiles deployed in

Turkey. 3
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Nonetheless, the Cuban missile crisis persuaded both super-
powers that their confrontations could lead to nuclear war and that
dispute management was necessary. In short, the Cuban missile
crisis and its final deflation was a classic case study of a near nu-
clear war. It played an important role in convincing both super-
powers of the need to avoid direct confrontation and of the need to
expedite negotiations with the object of concluding nuclear disar-

mament and arms control agreements through the international

legal process.

E. UN Legal Initiatives on Nuclear Disarmament (1951-1962)

1. The Establishment of UN Disarmament Organs and
Nuclear Disarmament Proposals (1951-1955)

Early in 1952 the General Assembly created the UN Dis-
armament Commission, which replaced the already dissolved UN
Atomic Energy Commission and the UN Commission for
Conventional Armaments and consolidated them into a single UN
Disarmament Commission. This new Commission, composed of the
permanent members of the Security Council and Canada, assumed
responsibility to work toward both nuclear and conventional disar-
mament; it remained the primary institutional organ until 1957.64
Its main task was to prepare legal proposals for the regulation, lim-

itation, and balanced reduction of all armed forces and all arma-
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ments, conventional and nuclear, in a coordinated, comprehensive
program. Such proposals were to include legal measures for the
elimination of all major weapons adaptable to mass destruction as
well as measures for effective international control of atomic energy
to ensure the prohibition of atomic weapons and the use of atomic
energy for peaceful purposes only.6

Despite the intensity of the Cold War and the escalation of the
nuclear arms race between the two superpowers in the 1950s,
nuclear disarmament proposals were made by the Soviet Union and
the Western powers in the United Nations. More specifically, on
April 5, 1952, the United States submitted to the General Assembly
a plan for disclosure and verification of all armed forces and all ar-
maments, including atomic, as a first legal step toward disarma-
ment. The process of disclosure and verification was to take place
in five stages, proceeding from the less secret to the more secret
weapons, and was to be completed within two years. The Soviet
Union, however, objected to the idea of stages and rejected the U.S.
plan on the ground that it was aimed at “getting information from
other people while concealing data on atomic weapons and secret
weapons at home.” 66

On December 8, 1953, President Eisenhower, speaking in the
General Assembly, put forward his “Atoms for Peace” proposal. He

suggested the creation of an international atomic energy agency to
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which nations would make joint contributions of fissionable mate-
rials to promote the peaceful uses of atomic energy.57 While the ini-
tial and early contributions to the plan would be small, President
Eisenhower maintained that his proposal had the virtue of avoiding
the complicated issues and problems that would be involved in set-
ting up a worldwide system of international inspection and control.
The agency, he continued, would be responsible for the impounding,
storage and protection of the contributed materials and would de-
vise methods for their allocation and peaceful uses.8 The Soviets
agreed to participate in the talks and negotiations proposed by
Eisenhower’s “Atoms for Peace” plan, and on December 21, 1953,
they put forward an additional proposal calling on all states to as-
sume a solemn and unconditional obligation not to employ atomic,
hydrogen, or other weapons of mass destruction.59

At the summit conference in Geneva on July 21, 1955, held by
the United States, the Soviet Union, France and the United
Kingdom, President Eisenhower stated that complete nuclear dis-
armament was no longer technically feasible. The number of nu-
clear weapons stockpiled had been greatly increased and thus there
was no longer any way to verify whether a country that had agreed
to destroy its nuclear weapons had in fact hidden enough of them
away to be able to launch a surprise nuclear attack. In lieu,

Eisenhower proposed a plan for “Open Skies,” which would allow
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reciprocal aerial inspection by the United States and the Soviet
Union and an exchange of blueprints of their military bases.?0
During its further negotiation and elaboration by the
Disarmament Subcommittee, which was convened on August 29,
1955, the “Open Skies” proposal was not accepted by the Soviet
Union. In fact, the Soviets continued to adhere to their traditional
legal position to oppose on-site verification measures of nuclear
disarmament agreements.”l Moreover, on September 19, 1955,
more concrete objections by the Soviet Union came directly from
Soviet Premier Nikolai Bulganin in a letter to President
Eisenhower. He maintained that the U.S. “Open Skies” plan did not
include overseas installations and that it would not lead to success-
ful disarmament since it omitted mention of the necessity for reduc-

tion of armaments and prohibition of nuclear weapons. 2

2. The UN Agenda on Nuclear Disarmament and the
Expansion of Its Disarmament Machinery (1956-1958)

Nuclear disarmament negotiations resumed in 1956 despite
the tension caused by the Soviet Union’s suppression of the
Hungarian uprising and Soviet threats of war during the Anglo-
French at.tack on the Suez Canal the previous year. Nuclear test-
ing, in particular, had become a major problem in the process of
nuclear disarmament and in the sphere of the superpower nuclear

arms race.’3 The 1957 session of the Disarmament Subcommittee,
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which proved to be its last, witnessed the most intensive effort by
its members to find common ground on partial measures of nuclear
disarmament through serious and extensive negotiations.”4

The Soviets later submitted several proposals which, inter
alia, included an obligation not to test nuclear weapons for five
years, the prohibition of atomic military units beyond national
frontiers, and the prohibition of placing nuclear weapons at the
disposal of states that did not currently have them. 75 Additionally,
Soviet Premier Bulganin accepted the Rapacki Plan submitted to
the United Nations on October 2, 1957 by Polish Foreign Minister
Adam Rapacki. This Plan proposed the creation of a Nuclear
Weapon Free Zone (NWFZ) in Central Europe that would have in-
cluded both Germanys, Poland and Czechoslovakia. The Plan pro-
vided that no nuclear weapons be stationed or produced within the
denuclearized zone. But the Rapacki Plan was rejected by the
Western powers. 6

In July 1957 the International Atomic Energy Agency (IAEA)
officially came into existence. The principal aim of the IAEA is to
accelerate and enlarge the contribution of atomic energy to peace,
health and prosperity throughout the world community. Above all,
the Agency is to ensure that special fissionable and other nuclear
materials provided by it to its member states will not be used for

any military purposes by such recipient states. It also has the legal



41

task to make sure that assistance provided by it, or at its request,
or under its supervision or control will not be used in such a way as
to further any military purpose by the recipient member state.??

While the Agency was designed to encourage and assist re-
search in the development and practical application of atomic en-
ergy for peaceful purposes, it was also vested with power to prevent
the military application of nuclear material by the recipient states.
To this end, a legal regime of safeguards and verification measures
was created. In fact, the JAEA has been empowered with legal
safeguards and verification techniques, which, inter alia, include:
(i) the examination of the design of specialized equipment and facil -
ities, including nuclear reactors and their approval only if they will
not further any military purpose; (ii) the right to call for and re-
ceive reports from its recipient member states; (iii) the right to ap-
prove the scientific means to be used for the chemical processing of
irradiated materials solely on the basis that they will not be used
for military applications, and, (iv) the right to conduct on-site in-
spections by inspectors designated by the Agency after prior consul-
tation with the recipient state concerned. Its inspectors have the
right of access to nuclear facilities and data and to any person who
by reason of his occupation deals with fissionable materials.®

In conclusion, the legal power of the Agency’s inspectors to

make on-site inspections on the territory of the recipient state con-
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cerned constituted a legal breakthrough in the effort to verify that
a recipient state does not use nuclear material received from the
IAEA for military applications. This legal technique of on-site in-
spection could be of the utmost practicality in ensuring effective im-
plementation of nuclear disarmament agreement as well as the pre-
vention of the proliferation of nuclear weapons.??

In 1958 the Disarmament Commission was enlarged to
twenty-five members. However, the Soviets boycotted further work
of the Commission because of a dispute over its membership; the
Soviets wished to enlarge it to include seven additional members,
Austria, Bulgaria, Ceylon, Finland, Indonesia, Romania, and the
Sudan. Nonetheless, negotiations on nuclear disarmament contin-
ued in several other fora. Also, the United States and the Soviet
Union convened a group of experts who met at the Geneva
Conference on the discontinuance of nuclear weapons tests in 1958.
They reached the conclusion that the development of satellite tech-
nology made it technically feasible to set up a workable and effec-
tive control system for the detection of violations of an agreement
on worldwide cessation of nuclear weapon tests. A second confer-
ence of experts was convened at Geneva in November 1958 to study
methods to help prevent a surprise nuclear attack. However, no

joint report was agreed upon.80
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3. The UN Agenda on General and Complete Disarmament
(1959-1962)

At the beginning of 1959 the United Nations established the
Ten-Nation Disarmament Committee. Among other nuclear disar-
mament proposals and initiatives at the start of that year, the
Khrushchev-MacMillan joint communique revealed that the two
leaders had agreed to further study the issue of nuclear disen-
gagement in Europe coupled with a system of inspection and the in-
tensification of the test ban negotiations. But by the end of 1959
the UN agenda was mainly concerned with general and complete
disarmament. Substantial legal efforts were then undertaken to
meet the goals and objectives posed by the UN concept of general
and complete disarmament. Indeed, the General Assembly, at its
fourteenth session, declared general and complete disarmament to
be the fundamental legal strategy and goal of the United Nations in
its fur ther negotiations on disarmament.81

At this point it should be recalled that the new item “General
and Complete Disarmament” was placed on the agenda of the Gen-
eral Assembly’s fourteenth session at the request of the Soviet
Union, on whose behalf Premier Khrushchev, addressing the
Assembly on September 18, 1959, proposed a new program of gen-
eral and complete disarmament, which included the following pro-

posals: (i) complete prohibition of atomic and hydrogen weapons—
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discontinuance of the production of all types of these weapons, their
elimination from the armaments of the states, and destruction of
stockpiles of same; (ii) complete discontinuance of the production of
rocket weapons of all types and ranges, including spare rockets for
military purposes and their production, and, (iii) the dismantling of
all rocket-launching installations.82

While the 1959 Soviet plan on general and complete disar-
mament (nuclear and conventional) constituted the most compre-
hensive disarmament proposal which, if accepted, would have led to
a new order under the rule of law, the United States rejected it. On
the goal of complete disarmament, the United States inappropri-
ately raised questions as to the type of international police force to
be established, what principles of international law should govern
the use of force, and what internal security forces would be re-
quired by the nations of the world if existing armaments were abol -
ished.83

Despite the failure of negotiations conducted under the aegis
of the United Nations in 1959, it is worthwhile noting that the
Antarctic Treaty was signed at Washington, on December 1, 1959,
and entered into force on June 23, 1961. This treaty, initially
signed by twelve states, including the United States and the Soviet
Union, is of particular significance in the sphere of nuclear disar-

mament. It adopted the principle of the peaceful uses of the entire
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Antarctic region. It not only prohibits the militarization of the re-
gion but specifically prohibits the installation of military bases of
any type; it bans the deployment of nuclear weapons and any other
kind of military weapons; it prohibits the explosion or testing of nu-
clear weapons in the region.

Specifically, Article I of the Treaty provides that: 1. Antarctica
shall be used for peaceful purposes only. There should be
prohibited, inter alia, any measures of a military nature, such as
the establishment of military bases and fortifications, the carrying
out of military maneuvers, as well as the testing of any type of
weapons. 2. The present Treaty shall not prevent the use of
military personnel or equipment for scientific research of for any
other peaceful purpose.

Article V of the Treaty states that: 1. Any nuclear explosions
in Antarctica and the disposal there of radioactive waste material
shall be prohibited. 2. In the event of the conclusion of
international agreements concerning the use of nuclear energy,
including nuclear explosions and the disposal of radioactive waste
material, to which all of the contracting parties whose
representatives are entitled to participate in the meetings provided
for under Article IX are parties, the rates established under such
agreements shall apply in Antarctica.

The Antarctic Treaty can certainly be regarded as one of the
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most fundamental legal instruments concluded since the end of
World War II in so far as the creation of a demilitarized and denu-
clearized region is concerned. It is the first international legal in-
strument designed to declare and keep the Antarctic region a de-
militarized and denuclearized zone, to provide a system of verifica-
tion and inspection and techniques to safeguard effective imple-
mentation. It is also the first postwar multilateral treaty to shift
the interest of the United Nations from the goal of general and
complete disarmament to the more specific goal of regional nuclear
disarmament and the prevention of regional nuclearization. It con-
stitutes the starting point in the UN legal drive for the develop-
ment of an international legal regime on the prevention of nuclear
proliferation on a regional basis.

In 1961 both superpowers announced that they had reached
an understanding to continue an exchange of views on questions re-
lating to disarmament and the resumption of negotiations in an
appropriate body whose composition was to be agreed upon.
Furthermore, the Soviet Union and the United States jointly sub-
mitted a statement of agreed principles on the multilateral negoti-
ating process of disarmament to the General Assembly. As a result,
the Assembly, on April 21, 1961, unanimously adopted by resolu-
tion 1617 (XV) the joint Soviet-American statement on agreed prin-

ciples of disarmament. In terms of nuclear disarmament, this reso-
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lution provided that further disarmament negotiations would focus
on: (i) the elimination of all stockpiles of nuclear weapons and the
cessation of their production, and, (ii) the elimination of all means
of delivery of nuclear weapons and generally weapons of mass de-
struction. 83

During the year 1962 the nuclear disarmament negotiating
process continued under the aegis of the United Nations. The
Conference of the Eighteen-Nation Committee on Disarmament
opened in Geneva on March 15, 1962 at the Foreign Ministers’
level.86 Although France decided not to participate, because it be-
lieved that it might be possible for the disarmament problem to be
discussed later by powers that could effectively contribute to its
solution, the Foreign Ministers decided to concentrate on simulta-
neous work on general and complete disarmament, confidence
building (collateral) measures, and the discontinuance of nuclear
weapon tests.87

The major documents before the Conference during the first
session in 1962 were the “Draft Treaty on General and Complete
Disarmament under Strict International Control,” submitted by the
Soviet Union on March 15 of the same year, and the United States
“Outline of Basic Provisions of a Treaty on General and Complete
Disarmament in a Peaceful World,” submitted on April 18 of the

same year. These two documents, amended during the course of the
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following three years, remained the basis for negotiations at

Geneva on general and complete disarmament.88



CHAPTER 4
ESCALATION OF THE NUCLEAR
ARMS RACE AND THE
DETENTE LEGAL PROCESS (1963-1975)

A The Development of the Superpower Law of Détente and
'Arms Control (1963-1975)

1. Superpower Détente and Its Norm Creating-
Dynamism

Both superpowers continued to increase their nuclear weapon
arsenals from 1963 to 1975.89 China also, on October 17, 1964, an-
nounced that it had successfully exploded its own atomic bomb.%0
Thus, the acquisition of nuclear weapon capability by China in-
creased the size of the nuclear club, which in 1964 included both
superpowers, Britain, France, and now China. The increase in the
number of nuclear powers since the advent of the atomic age clearly
demonstrated that proliferation of nuclear weapons had created
new dimensions and difficulties in the legal field of nuclear disar-
mament. The nuclear arms race between the two superpowers and

the proliferation of nuclear weapons appeared to have become an

uncontrollably evolving process, which had, in fact, overtaken

49
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any effective international legal process aimed at the elimination
and non-proliferation of nuclear weapons.

Nevertheless, the political principle of détente, which was de-
signed to improve superpower relations through negotiation and by
avoiding confrontation, had a profound impact on the normative
regulation of the superpower relationship. Détente evolved into a
legal principle of importance in the area of arms control and regu-
lation. The experiment with superpower détente, which began with
the opening of the SALT negotiations on November 17, 1969, pro-
duced a cluster of agreements signed at Moscow in 1972 (SALT D).

But before proceeding with an analysis of the SALT I Accords,
it is important to note that détente and its legal aspects were not
suddenly introduced in the superpower relations in 1969. On the
contrary, superpower détente began to emerge almost immediately
after the resolution of the Cuban missile crisis. As an aftermath,
the near-nuclear war experience of both nations persuaded them to
consciously seek a limited détente. Similarly, it was realized that,
unless both sides agreed to legally manage their confrontation, they
would find themselves at nuclear war. In particular, it was realized
by both sides that their nuclear weapon arsenals and rivalry had
transformed the nature of their competition. This dictated the need
to place legal limits on the range of their permissible behavior de-
signed to guard against the possibility that their failure to commu-
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nicate and jointly manage their confrontation could lead to a nu-
clear exchange.

As a result of the emerging, albeit limited détente, on June
20, 1963, there was signed at Geneva a Memorandum of
Understanding between the United States and the Soviet Union
regarding the establishment of a Direct Communications Link,
commonly referred to as the “Hot Line” Agreement.?! While the
Hot Line Agreement was designed to prevent accident, or
miscalculations leading to nuclear war, it was of little legal
significance in the sphere of nuclear arms control, particularly in
the area of nuclear disarmament.

The limited détente process greatly facilitated the negotiating
process, which ultimately resulted in the conclusion of the Limited
Test Ban Treaty (LTBT) signed at Moscow on August 5, 1963, by
both superpowers and Britain.92 Although the LTBT is a multilat-
eral treaty initially signed by both superpowers and Britain and
later signed and ratified by more than one hundred countries, save
France and China,9 it was essentially the product of the limited
détente between the two superpowers during the Kennedy and
Khrushchev years. %

The LTBT, which bans nuclear weapon tests and explosions
in the atmosphere, in outer space and under water,? removes a

dangerous threat posed to human health by radioactivity released
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by nuclear weapon tests and explosions in these specified areas.%
It can also be characterized as a legal instrument intended to
exercise a positive legal influence in the prevention of the
proliferation of nuclear weapons, in the curbing of the superpower
nuclear arms race, and ultimately in the facilitation of nuclear
disarmament.

In more specific terms, despite the fact that the LTBT failed
to prohibit the carrying out of underground nuclear weapon tests
and explosions, which would, in essence, have completely outlawed
the carrying out of such tests,% it was, in principle, a positive legal
step in the area of the legal regulation of nuclear weapons tests and
generally in the field of arms control. Indeed the LTBT must be
characterized as the first international agreement of worldwide
scope in the field of regulating the arms race and nuclear prolifera-
tion.98 However, it must be recognized that the principal purpose of
the LTBT was the protection of the human environment, and not
an arms control measure.

Unfortunately, a critical appraisal of the LTBT leads to the
conclusion that it has essentially failed to achieve its legal objec-
tives. By fhe time it was concluded, the two main testing states, the
United States and the Soviet Union, had already carried out an ex-
tensive series of nuclear explosions in the atmosphere and both

knew that this activity could be continued underground.
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Accordingly, both superpowers legally continued their underground
nuclear tests and explosions, which provided most of the informa-
tion required for further weapon development. In fact, since 1963
both superpowers have carried out considerably more nuclear ex-
plosions than they did during the period preceding the signing of
the LTBT. Of course, this enabled them to develop new generations
of nuclear warheads and related delivery vehicles. Essentially, the
superpower nuclear arms race was allowed to continue unham-
pered,® and thus the underlying legal objective of the treaty to con-
trol and prevent a further superpower arms race was not achieved.
Furthermore, the LTBT failed to serve the objective of preventing
of the proliferation of nuclear weapons.100

Limited détente proved to be of norm-creating dynamism in
that it led to the conclusion of the Hot Line Agreement and the
LTBT; it also created the necessary environment for the conclusion
of the SALT I Accords—the negotiations started in 1969—and was
itself transformed into a legal principle in respect of the manage-
ment of superpower conflict. It proved to be a progressive legal
force facilitating the continuation of superpower efforts to regulate
their arms race and nuclear arsenals through bilateral treaty ar-
rangements.

In more specific terms, the détente legal process not only pro-
duced the SALT ABM Treaty and the SALT I Interim Agreement of
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May 26, 1972, which are strictly related to the regulation and con-
trol of the arms race, but it also resulted in the conclusion of a se-
ries of agreements primarily designed to prevent a nuclear ex-
change. These agreements are the following:

1. The Agreement on Measures to Improve the U.S.-USSR
Direct Communications Links, the so-called Hot Line
Modernization Agreement, was signed on September 30, 1971, and
entered into force on the same date. This treaty added satellite
communications to earlier communication links between the par-
ties.101

9. Also on September 30, 1971, both superpowers signed the
Agreement on Measures to Reduce the Risk of Outbreak of Nuclear
War Between the two Nations, the so-called Nuclear Accidents
Agreement, which entered into force on the same date. This agree-
ment requires each party to provide: (a) immediate notification and
to take preventive action regarding any unauthorized incident in-
volving possible detonation of a nuclear weapon; (b) immediate no-
tification of the detection of an unidentified object by their respec-
tive missile warning systems or of interference with the warning
systems, and, (c) advance notification of planned missile launches
beyond borders in the direction of the other party.102

8. The U.S.-USSR Agreement on the Prevention of Incidents
On and Over the High Seas was signed on May 25, 1972, and en-
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tered into force on the same date. This agreement establishes rules
of conduct between the parties with respect to military ships and
aircraft in international waters and airspace. It also requires noti-
fication of situations of danger and the exchange of factual infor-
mation regarding incidents or damage suffered by ships and air-
craft involving the other party.103

4. The Agreement on Basic Principles of Relations Between
the U.S. and USSR was signed on May 29, 1972, and entered into
force on the same date. This major agreement, which constitutes
the legalization of the principle of superpower détente and at-
tributes legal meaning and instrumental value to it, established
principles for the conduct of the parties towards each other, includ-
ing, inter alia, the principle of peaceful coexistence on the basis of
equality; avoidance of military confrontation and nuclear war; limi-
tation of strategic arms, preferably in the form of concrete agree-
ments, and the ultimate objective of general and complete disar-
mament. 104

It is important to emphasize that this treaty not only specified
the legal content of the principle of détente but also attributed to it
legal merit and instrumental value. In essence, this agreement
provided a legal foundation on which to deflate superpower Cold
War relations. It was legally designed to substitute Cold War rela-

tions with the principle of peaceful coexistence and thus create
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those confidence building measures which were further required to
achieve the legal goal of final denuclearization.

5. The U.S.-USSR Memorandum of Understanding
Regarding tte Establishment of a Standing Consultative Commis-
sion, the so-called SCC Agreement, was signed on December 21,
1972, and entered into force on the same date. This agreement
established a Standing Consultative Commission with the task of
promoting the implementation of the Nuclear Accident Agreement,
the SALT ABM Treaty, and the SALT I Interim Agreement.105

6. The U.S.-USSR Agreement on the Prevention of Nuclear
War was signed on June 22, 1973, and entered into force on the
same date. This treaty enjoins the parties not to use the threat or
use of force against the other party or its allies in circumstances
endangering international peace and it requires them to hold ur-
gent consultations in situations involving risk of nuclear war.106

7. The U.S.-USSR Treaty on the Limitation of Underground
Nuclear Weapon Tests, the so-called Threshold Test Ban Treaty
(TTBT), was signed on July 3, 1974, and entered into force on
March 31, 1976. This treaty prohibits underground nuclear weapon
tests producing yields in excess of 150 KT; the parties pledged to
keep the number of underground tests to a minimum. It also pro-
vides for exchanges of data to assist verification by National

Technical Means (NTM). However, the TTBT excluded from consid-
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eration the prohibition of underground nuclear tests for peaceful
purposes. 107

It is obvious that these bilateral treaties concluded between
the United States and the Soviet Union, including also the SALT
ABM Treaty and the SALT I Interim Agreement, were the ultimate
result of the superpower détente process. They created a law of dé-
tente. 108

In conclusion, it can be appreciated that détente created the
required legal environment and provided positive norms and prin-
ciples relevant to the central issue of arms control and nuclear dis-
armament. The law of détente led both superpowers from the era of
Cold War relations to a new epoch of peaceful coexistence and to
the beginning of the legal regulation of their nuclear armaments. It
served in a positive manner the establishment and promotion of
confidence building measures which, in the legal sphere of arms
control and most importantly nuclear disarmament, are a sine qua

non prerequisite.

2. The Development of the Superpower Law of Arms Control:
The ABM Treaty and the Interim Agreement on the
Limitation of Strategic Offensive Arms

a. The ABM Treaty (May 26, 1972)
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1. An Analysis of the Legal Content and Objectives of
the Treaty

After tortuous negotiations,199 the Anti-Ballistic Missile
(ABM) Treaty entered into force on October 3, 1972.110 The Treaty
was designed to safeguard the doctrine of nuclear deterrence based
particularly on the logic of mutual assured destruction. In more
concrete terms, the underlying rationale of the Treaty was the
strategic need to safeguard and strengthen the workability of the
doctrines of nuclear deterrence in the form of mutually assured de-
struction by legally limiting and further preventing the develop-
ment and deployment of ballistic missile defenses aimed at the in-
terception and destruction of ballistic missiles.111

The ABM Treaty codified the mutuality of nuclear deterrence
in the logic of assured destruction.112 In more specific terms, it con-
stitutes the most comprehensive and detailed legal instrument of
the SALT I Accords which, for the first time since 1945, established
severe quantitative, qualitative, and geographical legal constraints
and limits on superpower antiballistic missile defense systems.113

The key legal provisions of the ABM Treaty are Articles I and
V. However, Article III of the Treaty contains an exception to the
general prohibition of ABM defense systems provided by the above
Articles. Both the United States and the Soviet Union reserved the
right under Article III to have two deployment areas of ABM
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systems: one protects the state’s capital, the other protects ICBM
silos.114 In accordance with this exception, the Soviets were allowed
to have a deployed ABM system around Moscow, and a second
ABM system in defense of ICBMs silos site east of the Ural
Mountains. The United States had the right to deploy an ABM
system around Washington, D.C., and an ABM system to defend its
ICBMs silo site west of the Mississippi. 115

Another key legal provision is Article V(1), which prohibits
both contracting parties from developing, testing or deploying ABM
systems or components which are sea-based, space-based, or mobile
land-based. Immobile land-based ABM defense systems and com-
ponents are, of course, legally authorized under the terms of the
treaty. But mobile land-based ABM systems and their components
that are temporarily immobilized are also prohibited under
Common Understanding C. Additionally, ABM launchers and
radars which are not permanent fixed types are considered mobile
and are, therefore, prohibited.116

Not surprisingly, the scope of the prohibitions imposed by
Article V has raised questions of interpretation. Controversy over
questions of interpretation first arose at the time of the ratification
of the treaty and during the U.S. Senate Hearings on the SALT II
Agreement. It resurfaced during the negotiating process of the

Strategic Arms Reduction Talks (START),117 particularly regarding
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the decision of the United States to proceed with the develop ment,
testing, and final deployment of its Strategic Defense Initiative
(SDI) program.118 In fact, American-Soviet differences of opinion
over the compatibility of the SDI program with the ABM Treaty is
a significant question of interpretation in its own right and
America’s determination to proceed with its SDI project was a
strategic and legal obstacle of negative impact on the superpower
negotiating process for the conclusion of a bilateral treaty, which
would provide the partial reduction and the final elimination of

their nuclear arms.
2. Implementation of the Treaty

Effective implementation of the provisions of the treaty was to
be achieved by using national technical means of verification
(NTM). The parties agreed not to interfere with each other’s na-
tional means of verification and not to deliberately conceal infor-
mation relevant to compliance with the treaty. Although the NTM
of verification are not defined by the treaty they are to be used in a
manner consistent with generally recognized principles of interna-
tional law. Unfortunately, such principles of international law are
notoriously imprecise and are subject to varying interpretations. In
essence, the nature and the extent of information gathered by NTM
of verification depend on each party’s technological level and ability
to verify the other party’s effective compliance with its legal obliga-
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tions imposed by the treaty.119

While some verification techniques are established and well
known, others are secret and thus are unavailable.120 In more con-
crete terms, such national technical means in respect to the verifi-
cation of the observance of the ABM Treaty include primarily space
satellites, space shuttles and platforms, high-flying airplanes, and
radars. In particular, both superpowers have placed more reliance
on satellite technologies, which are sufficient to verify the existence
of various objects such as bombers, missile sites, submarines leav-
ing ports, factories producing means of delivering nuclear weapons,
tank brigades, and armies on the march.121

Of course, NTM of verification are considered non-intrusive,
at least in the sense that verification is conducted from outside the
territory of the subject partyl22 and on the legal basis of a treaty
right. In particular, space satellites that can overfly and photo-
graph most territories in a few minutes, and which are not consid-
ered, at least by common consent, to violate national sovereignty,
have become the cornerstone of the superpowers’ national means of
verification techniques not only in terms of verifying their compli-
ance with the provisions of the ABM Treaty but also in respect to
their verification capabilities of their other arms control agree-
ments discussed below.123

It must be noted, however, that the NTM of verification, par-
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ticularly in the form of space based spy satellite technologies, do
not always guarantee effective verification: the party subjected to
such measures can technically interfere in an active and/or passive
manner and thus prevent effective verification and therefore im-
plementation of treaty obligations. More specifically, a state subject
to verification procedures by NTM can resort to active interference,
which connotes any coun termeasures that interrupt or degrade the
reconnaissance vehicle or facility itself. It may also undertake ac-
tivities of passive interference, which means concealments and de-
ception activities that prevent verification or are designed to permit
undetected circumvention of the specifics of a given treaty.124

In order to prevent active and passive interference with the
NTM designed to effectively verify the observation of the treaty’s
obligations, Article XII (2) and (3) impose on the contracting parties
an obligation not to interfere with the NTM of verification of the
other party and not to use deliberate concealment measures which
impede verification by NTM of compliance. Article XIII established
a Standing Consultative Commission (SCC), which, inter alia, has
been vested with the legal duty of ensuring the effective implemen-
tation of the treaty, assuring confidence in compliance with the
obligations assumed, and considering questions involving unin-
tended interference with NTM of verification. Similarly, the
preamble of the treaty states the superpowers’ desire to strengthen
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their mutual trust and confidence.125 Thus, the effective implemen-
tation of the provisions of this treaty, beyond the use of NTM of
verification, depends also on the promotion of confidence building

measures between the two parties.

b. The Interim Agreement (May 26, 1972): An Analysis of
Its Content, Objectives and Implementation Measures

After the BMD defense systems were legaily regulated by the
ABM Treaty, both superpowers on May 26, 1972, signed the In-
terim Agreement on the Limitation of Strategic Offensive Arms,
hereinafter referred to as the Interim Agreement, which entered
into force on October 3, 1972.126 This Agreement was limited in
both time and scope. It was intended to remain in force for five
years, unless replaced earlier by an agreement on more complete
measures limiting strategic arms.127 Its objective was to provide a
provisional accord limiting certain strategic offensive arms, pend-
ing further negotiations on the conclusion of a more comprehensive
treaty.128 At this point, it must be remembered that both super-
powers initially failed to conclude a bilateral treaty directly regu-
lating the limitations of their strategic offensive arms: they failed
to agree on a legal and technical description of a “strategic
weapon.”129 Additionally, both parties were unable to resolve the
problem of “unequal force aggregates,” the exclusion of strategic

bombers, and the lack of precision concerning permissible ICBM
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modernization.130 Thus the Interim Agreement was limited only to
the regulation of two central strategic offensive arms, the ICBMs
and the SLBMs. 131

But before proceeding to a legal analysis of some central pro-
visions of this Agreement, it must be noted that, although at the
time of the inception of the SALT I negotiations both superpowers
had achieved a status of numerical parity in their ICBMs, the
Soviet Union had indeed overtaken the United States both in
ICBMs and SLBMs at the conclusion of the above Agreement. In
more specific terms, at the time of the conclusion of the Interim
Agreement, the Soviets had constructed and deployed 1,618 ICBMs
and 740 SLBMs, while the United States had deployed only 1,054
and 656 SLBMs.132

The Interim Agreement aimed at maintaining and legally
safe-guarding on a provisional basis the strategic balance, until a
more comprehensive and complete treaty could be concluded. In
essence, the objective of this Agreement was simply the safeguard-
ing of the U.S.-Soviet strategic balance.133 In the final analysis, the
Agreement symbolized an attenuation of superpower rivalry and
nuclear arms competition and confirmed their acceptance of the
practicality of the doctrine of nuclear parity.134

The Agreement imposed legal limitations on the future con-
struction of fixed land-based ICBM launchers and on the construc-
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tion of further SLBM launchers, of course, under the specific condi-
tions of these provisions.!35 While these legal limits applied only to
fixed land-based ICBM launchers and SLBM launchers, it is obvi-
ous that the construction of other nuclear weapon systems and de-
livery vehicles, which constitute strategic offensive arms, was not
prohibited by the Agreement. In effect, the Interim Agreement,
even in the form of a provisional accord, did not limit the number or
the payload of nuclear warheads, strategic bombers, missiles on
warships, short and intermediate range ballistic missiles, land-
based mobile ICBM launchers, air to surface ballistic missiles, or
American forward based systems.136

On the contrary, the limits imposed by the Agreement related
only to fixed land-based ICBM launchers, to SLBM launchers, and
modern ballistic missile submarines.137 Yet even these limitations
were not of a comprehensive nature. In fact, the Agreement did not
prohibit the completion of ICBM launchers under active construc-
tion at the time of the signature of the Agreement. Adversely, the
completion of their construction was allowed by Agreed Statement
1.138 Additionally, Article IV of the Agreement allowed the modern-
ization and replacement of those strategic offensive ballistic mis-
siles and launchers regulated by the Agreement.139

Furthermore, it should be emphasized that both parties had
managed to agree only on the imposition of legal limitations on the
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above described strategic offensive arms, and that for two reasons.
First, the categories of the nuclear weapons systems covered by the
Interim Agreement could be verified on the basis of the use of their
NTM of verification and compliance safeguards. 140 Second, the pur-
pose of imposing legal limitations on these weapon systems was to
maintain the strategic balance, which would further legally safe-
guard the nuclear deterrence doctrines.

It can now be suggested that the Interim Agreement and its
Protocol141 did not have any substantial legal effect either on the
reduction or the elimination of the nuclear weapon arsenals. On the
contrary, it was drafted with the object of temporarily maintaining
and safeguarding the strategic equilibrium, the nuclear deterrence
doctrines, and eventually the prevention of a nuclear war between
the superpowers. Of course, this objective confirmed the status quo;
it was not aimed at the drastic reduction and further elimination of
nuclear weapon arsenals as required by the legal goal of the con-
cept of nuclear disarmament. In essence, the maintenance of the
nuclear balance meant the maintenance of nuclear arsenals, a re-
sult that was obviously inconsistent with the concept of nuclear
disarmament and even of arms reductions.

It must be recognized, however, that the Interim Agreement
represented a continuation of the process of détente. Indeed the

Agreement's legal parameters and guidelines were designed to fur-
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ther develop a legal framework for the conclusion of a more com-
prehensive bilateral treaty that was to be signed within prescribed
time limits.

B. Renewed Superpower Tensions and the End of the SALT I
Process (1973-1975)

1. President Nixon’s Détente Legacy and the Revival of

Superpower Tensions

President Nixon was willing, after active negotiations, to pro-
ceed to the conclusion of a bilateral treaty which would implement
the Interim Agreement.!42 But his resignation in mid-1974 due to
the Watergate scandal prevented him from doing so. Although his
successor, President Ford, continued his détente legacy, the legal
environment created by the Nixon détente process had begun to
wane. Indeed, in 1973 Cold War relations between the two super-
powers revived. In particular, the Arab-Israeli war of October 1973
led the superpowers to place their strategic nuclear forces on alert.
In addition, the Kremlin’s involvement in so-called “wars of na-
tional liberation” in Angola in 1974 and other regions negatively af-
fected the process of détente. 143

With the revival of Cold War relations in 1973 the equilibrium
which was to have been maintained by the Interim Agreement was

challenged by the Soviet Union. In that year the Soviets began de-
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ploying a new generation of ICBMs with a greater payload capacity,
each equipped with multiple warheads. The largest of these new
categories of Soviet MIRVed ICBMs, the SS-18, was armed with
ten independently-targetable reentry vehicles. As a result of these
deploy ments, the number of Soviet land-based MIRVed ICBMs was
further increased by a factor of four: from approximately 1500 in
1972 to about 6000 warheads in the early 1980s. Moreover, these
new Soviet MIRVed intercontinental ballistic missile systems were
significantly improved in terms of their accuracies. Beginning in
1974, the Kremlin also initiated procurement of a new type of

strategic bomber, code-named “Backfire.”144

2. Continuation of the Superpower Détente Process and the
Vladivostok Declaration (November 23, 1974)

Despite renewed tensions between the superpowers and the
rapid increase of the Soviet strategic nuclear forces, both super-
powers continued the spirit and process of détente in their bilateral
approach to the problem of arms control. As a result, the summit
meeting between Premier Brezhnev and President Ford in
Vladivostok on November 23, 1974, produced the Joint American-
Soviet Statement on the Limitation of Strategic Offensive Arms,
known as the Vladivostok Declaration. While the Vladivostok
Declaration announced a general agreement which signaled a new

stage in their negotiations on the limitations of their strategic of-
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fensive arms, it did not reduce the nuclear arsenals of the par-
ties.145 It only outlined the elements of a further proposed SALT
Treaty on the limitation of the superpowers’ strategic offensive nu-
clear weapons. 146

The Vladivostok Declaration did not provide any specific fig-
ures; it merely forecast limitations on the total numbers of strategic
vectors, ICBMs and SLBMs equipped with MIRVs. However, the
figures which were made public by President Ford on December 2,
1974, revealed that each party would be limited to a total of 2,400
strategic vectors, of which 1,320 ICBMs and SLBMs would be al-
lowed to be loaded with MIRVs. It was also agreed that both parties
would be left free within the above limits to determine the distribu-
tion of the various weapon systems of their strategic forces.147

In retrospect it can be seen that the Vladivostok Declaration
constituted a positive legal measure designed to further promote
the bilateral approach to the regulation and imposition of specific
limitations on nuclear armaments. It was intended to continue the
step by step approach to the issue of arms control. Importantly, the
Vladivostok Declaration also provided a legal basis and framework
for future negotiations, which led to the conclusion of the SALT II
Agreement on June 18, 1979.148



CHAPTER 5
UN NUCLEAR DISARMAMENT LEGAL
INITIATIVES AND THE DEVELOPMENT OF THE UN LAW
OF REGIONAL AND GLOBAL NUCLEAR WEAPONS
NONPROLIFERATION (1963-1975)

A The UN Multilateral Legal Approach to the Question of

Nuclear Disarmament

1. Continuation and Failure of the UN Agenda on

General and Complete Disarmament

The period 1963 to 1975 was one of active UN negotiations on
a number of legal proposals aimed at general and complete disar-
mament.149 The Eighteen Nation Disarmament Committee, en-
larged to include twenty-six member states in 1969, became known
as the Conference of the Committee on Disarmament. Its represen-
tation was further increased to thirty-one members in 1974.
Finally, in 1978, it was renamed the Committee on Disarma-ment
and its membership increased to forty, including the five perma-

nent members of the UN Security Council. 150

Nevertheless, by the mid-1960s, the escalation of the nuclear

arms race and competition, and the increase in size of the club of

70
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nuclear powers had convinced even the most ardent of UN disar-
mament activists of the impossibility of achieving general and com-
plete disarmament by means of a single sweeping and comprehen-
sive plan. Indeed, by the mid-1960s it was realized both inside and
outside the UN that general and complete disarmament, including
nuclear disarmament, was a very long-term legal goal. In the final
analysis, although the General Assembly, in 1969, turned to the
Conference on Disarmament and directed it to draft a comprehen-
sive program for the cessation of the nuclear arms race with a view
to general and complete disarmament, this initiative did not pro-
duce any positive legal results at least in the sphere of comprehen-

sive and global nuclear disarmament.151

Despite its failure to achieve general and complete disarma-
ment during the 1960s, the General Assembly, still deter mined to
pursue the objective of general and complete disarmament, during
the 1970s, proclaimed the 1970s as the First Disarmament Decade.
The decade was designed to be a period during which nations and
governments were required to intensify their efforts to achieve ef-
fective measures relating to the cessation of the nuclear arms
race.152

Unfortunately, the First Disarmament Decade failed to meet
its objective of ending the nuclear arms race. While the Decade

produced a series of conferences and pronounce-ments by various
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world leaders on the imperative need to slow down and finally re-
verse the nuclear arms race, it did not generate any legal results in
the sphere of nuclear disarmament. During the period of the
Decade, both nuclear superpowers not only failed to reduce their
nuclear arsenals by the elimination of even one nuclear warhead
but they expanded their nuclear weapons systems and warheads.
Unfortunately, the First Disarmament Decade also failed to pre-

vent nuclear proliferation, as shown by the case of India. 153

2. The UN Failure to Outlaw the Use of Nuclear
Weapons For War Purposes

During the period in review the United Nations failed to con-
clude a multilateral treaty proscribing the unlawfulness and pro-
hibiting the use of nuclear weapons as a means of warfare. It will
be recalled that in 1967 the Soviet Union had submitted a draft
convention to the General Assembly under which the parties would
agree to refrain from using or from threatening to use nuclear
weapons and from inciting other states to use them. This Soviet
draft provided that the parties would also undertake to reach an
early agreement on ceasing production and destroying stockpiles of
nuclear weapons in conformity with a treaty on general and com-
plete disarmament. 154

Although this Soviet draft, which called on member states to
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undertake negotiations for the conclusion of a convention banning
the use of nuclear weapons for war purposes, was adopted by
General Assembly resolution 2289 (XXII) in December 1967, the
matter received no significant attention at the Conference of the
Eighteen-Nation Committee on Disarmament; the Western powers
rejected the draft convention. 155 It can now be seen that the UN
failure to absolutely ban the use of nuclear weapons by means of an
international agreement had a negative impact on UN efforts to
achieve the elimination of nuclear weapons. If the United Nations
had, at that particular time, outlawed nuclear weapons by adopting
the Soviet draft convention, it would have promoted attempts to
achieve the conclusion of an international agreement on the elimi-
nation of nuclear weapons on a comprehensive and global basis

through an effective process of nuclear disarmament.

3. The UN Failure to Adopt a Comprehensive Test Ban
Treaty (CTBT)

During the period 1963 to 1975 the United Nations repeat-
edly, but with no success, attempted to conclude a CTBT. Of course,
this failure must be primarily attributed to American-Soviet dis-
agreement on the issue of accepting a total nuclear test ban. It will
be remembered that in 1974 Soviet leader Brezhnev had renewed
previous Soviet proposals and proposed the conclusion of a CTBT

imposing a total ban on underground weapons tests and their com-
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plete cessation in accordance with an agreed-upon timetable. The
United States rejected that proposal because the American side
continued to insist that the verification of such a treaty had to be
conducted on the basis of on-site inspection. The Soviets rejected
on-site inspection techniques; they accepted only NTM of verifica-
tion.156

As discussed above, both superpowers (and the United
Kingdom) had concluded the LTBT in 1963, which allowed them to
carry out only underground nuclear weapon tests. They also had
concluded the TTBT in 1974, which prohibited underground nu-
clear weapon tests having a yield greater than 150 kilotons. These
treaties, which were acceded to by other member states of the
United Nations, became the subject of a prolonged ratification pro-
cess particularly in the U.S. Senate. In 1990 both superpowers rati-
fied these treaties, but both have conducted numerous nuclear
weapon tests in contravention of them.157

Importantly, both the LTBT and TTBT were drafted with a
view to allowing the nuclear superpowers to legally conduct nuclear
weapon tests, sufficient for the development of new generations of
nuclear weapons and the modernization of their older types of nu-
clear arsenals. In addition, the restrictions imposed by these
treaties on the conduct of nuclear weapon tests did not have any ef-

fect in preventing nuclear proliferation as clearly shown by the un-
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derground nuclear explosion conducted by India in 1974, a party to
the LTBT.

In view of the inadequacies of the LTBT and the TTBT to
prohibit the carrying out of nuclear weapon tests, it is obvious that
the conclusion of a CTBT by the United Nations, imposing a total
ban on nuclear weapon tests, would have played a significant legal
role in the area of nuclear disarmament. In more concrete terms,
since the development and reliable functioning of nuclear weapons
primarily depend on their prior successful testing, the conclusion of
a CTBT under the auspices of the United Nations banning all forms
of nuclear weapon tests would have legally prevented both super-
powers from further expanding their nuclear arsenals and also
from the modernizing of their older types of nuclear weapons.
Similarly, it would have made a positive contribution to the legal
effort to prevent non-nuclear weapon states, non-parties to the
NPT, from acquiring nuclear weapon capabilities, since the testing

of such weapons would have been prohibited.

B. The UN Legal Approach to Regional Nuclear Weapons

Nonproliferation

1. The Development of the UN Law of Regional Nuclear

Weapons Nonproliferation

UN efforts to prevent the spread of nuclear weapons on a re-
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gional basis as a collateral measure for achieving the goal of a com -
prehensive and global nuclear disarmament on a region by region
basis, produced a body of international law, namely: 1) The Treaty
on Principles Governing the Activities of States in the Exploration
and Use of Outer Space, including the Moon, and Other Celestial
Bodies, which was concluded on January 27, 1967, is known as the
Outer Space Treaty; 2) The Treaty for the Prohibition of Nuclear
Weapons in Latin America, signed on February 14, 1967, known as
the Treaty of Tlatelolco, and 3) The Treaty on the Prohibition of the
Emplacement of Nuclear Weapons and Other Weapons of Mass
Destruction on the Seabed and the Ocean Floor and in the Subsoil
Thereof. This Treaty was concluded on February 11, 1971, and is
known as the Seabed Treaty.

These treaties have generated a set of positive principles and
norms which can be termed the UN Law of Regional Nuclear
Weapons Nonproliferation. They seek to prevent the nuclearization
of entire regions and geographic areas. They represent a signifi cant
legal breakthrough and the starting point of the UN process to cope
with the problem of comprehensive nuclear disarmament by follow-
ing a step-by-step approach as part of an overall legal strategy to

achieve global and comprehensive denuclearization.

2. The Outer Space Treaty (January 1967) and the

Prevention of the Nuclearization of Outer Space
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a. The Outer Space Treaty: An Analysis of Its
Content and Objectives

The Outer Space Treaty, concluded under United Nations
auspices on January 27, 1967, entered into force on October 10 of
the same year. This treaty has been ratified by both nuclear super-
powers and by a large number of other UN member states. Its con-
clusion under the aegis of the United Nations was due to
widespread fear that the nuclear arms race would be extended to
outer space.158

A review of the Outer Space Treaty shows that it was de-
signed to promote and regulate the peaceful exploration and uses of
outer space generally, including the moon and other celestial bod -
ies. It was drafted with a view to promoting scientific, economic and
peaceful cooperation among states parties with respect to their
space activities. It restated the general legal principle of the peace-
ful uses of its subject-matter, which was first codified by the
Antarectic Treaty for its own purposes.159

Article IV is the key legal provision on the prevention and
prohibi tion of the militarization and nuclearization of outer space.
It imposes a duty to refrain from placing in orbit around the earth
objects carrying nuclear weapons or any other kind of weapons of
mass destruction. It also prohibits states parties from installing

nuclear weapons and weapons of mass destruction on celestial bod-
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ies or stationing such weapons in any other manner. Article IV ex-
plicitly states that the moon and other celestial bodies must be
used only and exclusively for peaceful purposes. Thus the estab-
lishment of military bases, installations, and fortifications, the
testing of any type of weapons, and the conduct of military maneu-
vers generally in outer space is forbidden.160

Reduced to its essence, Article IV was drafted to prevent the
militarization, particularly the nuclearization of outer space in
general. Indeed, this Article explicitly prohibits the militarization
of the entire outer space region by any military means, particularly

by nuclear weapons and weapons of mass destruction.
b. Implementation of the Treaty

Despite the absence of an international verification system,
some provisions of the treaty are designed to play a role in safe-
guarding compliance, particularly as regards obligations to refrain
from any attempt to nuclearize outer space, the moon and other ce-
lestial bodies. Article XI of the treaty provides that, in order to
promote international cooperation in the peaceful exploration and
use of outer space, the contracting parties conducting activities in
outer space, including the moon and other celestial bodies, agree to
inform the Secretary-General as well as the public and the interna-
tional scientific community of the nature, conduct, locations, and

results of such activities. 161
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Article XI can play a legal role in ensuring effective compli-
ance with Article IV. Article XI could be interpreted to mean that
states have the legal obligation to inform the Secretary-General of
any activity in outer space which is not compatible with the content
of Article IV. On this interpretation, those contracting parties in-
volved in activities in outer space, including the ﬁloon and other ce-
lestial bodies, have a legal obligation in good faith, and by aveiding
any sort of collaboration, to monitor and verify by their NTM of ver-
ification that other states parties to the treaty do not violate the
terms of Article IV.

Article XII provides, inter alia, that all installations, stations,
equipment, and space vehicles on the moon and other celestial
bodies must be open to representatives of other contracting parties
on a basis of reciprocity. Such representatives must give reasonable
advance notice of their projected visit. This provision adopts a form
of on-site inspection (on the basis of reciprocity) by which contract-
ing parties have the legal right to visit the stations, installations,
equipment, and space vehicles of other contracting parties on the
moon and other celestial bodies, but not in outer space in general.
By virtue of Article XII contracting parties can verify that stations,
installations, equipment, and space vehicles on the moon and other
celestial bodies are not in violation of Article IV. If they find that
there are violations of Article IV, they are under a legal obligation
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to report it to the Secretary-General in accordance with Article XI.
Nonetheless, it must be noted that such on-site inspections
and visits may be rendered impossible because of the legal obstacle
posed by the reciprocity clause in Article XII. Since on-site inspec-
tions and visits are not unconditional but can be effectuated only on
a basis of reciprocity, a contracting party involved in activities in-
compatible with Article IV may deliberately and on various
grounds refuse to reciprocate to such on-site inspections and visits

in order to conceal military activities in violation of Article IV.162

3. Nuclear Weapon-Free Zones (NWFZs)
and the Establishment of the Latin American NWFZ

a. The Development of the Concept of NWFZ and
Some Early Proposed NWFZs

The formulation of the legal concept of NWFZs began to take
place in the United Nations during the 1950s. Supporters of the
establishment of such zones argued that NWFZs (a) constitute a
measure for achieving general disarmament; (b) contribute to
global peace and security; (c) reduce nuclear proliferation, and (d)
assist the reorientation of foreign policies, particularly for smaller
states.163

The first legal plan, which gave concrete content to the con-
cept of NWFZs and which was submitted to the United Nations in
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1957, was the Rapacki Plan for an NWFZ in Central Europe. The
proposal was rejected. Nevertheless, since the 1950s the United
Nations has witnessed the submission and discussion of various
proposals for the creation of NWFZs in different regions of the
globe. In the 1950s, Bulgaria conceived and advanced the idea for
the creation of a NWFZ in the Balkans, which would include
Albania, Bulgaria, Greece, Romania, Turkey and Yugoslavia. 164
With the exception of the Latin American NWFZ established in
1967, during the 1960s and the first half of the 1970s, the United
Nations received proposals for the creation of NWFZs in several
other regions of the world. These proposals are: 1) The proposed
Nordic NWFZ;165 2) the proposed African NWFZ;166 3) the proposed
Central European NWFZ;167 and 4) the proposed Near East
NWFZ.168

b. The Latin American NWFZ and the Treaty of
Tlatelolco (February 14, 1967)

1. The Genesis of the Zone and the Treaty
of Tlatelolco: A Legal Critical Analysis

After complex negotiations among the Latin American states
concerned, the Treaty for the Prohibition of Nuclear Weapons in
Latin America, which established the Latin American NWFZ, was
signed on February 14, 1967 at Tlatelolco in Mexico City. This
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treaty, known as the Treaty of Tlatelolco, entered into force on
April 22, 1968. The conclusion of that Treaty was characterized by
General Assembly resolution 2286 (XXII) as an event of historic
significance. 169

The Treaty of Tlatelolco constitutes a significant starting
point in the evolutionary development of the International Law of
Regional Nuclear Weapons Nonproliferation. This Treaty is the
first multilateral regional treaty to give legal substance to the con-
cept of NWFZ in a heavily populated region of the globe. In con-
trast, the Antarctic and Outer space treaties apply to vast but un-
populated regions.170

The treaty has been ratified by thirty two nations of the Latin
American region. The treaty has entered into force for all but three
states, which are Guyana, St. Kitts and Nevis, and St. Lucia. It is
important to note that the treaty has entered into force for
Argentina, Brazil and Chile, which are militarily significant coun-
tries in the region, and with advanced nuclear programs.!7! Cuba,
which is involved in the construction of a nuclear power plant, has
signed the treaty. But the treaty has not entered into force for
Cuba.172

The object of the treaty is to prevent and prohibit the nucle-
arization of the Latin American NWFZ. To serve this objective,

Article 1 (1) imposes on the contracting parties the obligation to
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prohibit and prevent in their respective territories: (i) the testing,
use, manufacture, production or acquisition by any means or type
of nuclear weapons by the states parties themselves, directly or in-
directly, on behalf of anyone else or in any other way, and (ii) the
receipt, installation, storage, deployment and any form of posses-
sion of any type of nuclear weapons in the same manner as above.
Under para. 2 of Article 1, the contracting parties have assumed
the obligation to refrain from engaging in, encouraging or authoriz-
ing, directly or indirectly, or in any way participating in the testing,
use, manufacture, production, possession or control of any nuclear
weapon. 173

Although, in accordance with Article 1 (1), the contracting
parties have undertaken to use exclusively for peaceful i)urposes
the nuclear material and facilities which are under their jurisdic-
tion, it is important to note that Article 17 provides that states par-
ties have the right to use nuclear energy for peaceful purposes, par-
ticularly for their economic development and social progress, but, of
course, in conformity with the provisions of the treaty. In addition,
Article 18 provides that the contracting parties are allowed to carry
out explosions of nuclear devices for peaceful purposes, including
explosions which involve devices similar to those used in nuclear
weapons. The same Article allows the contracting parties to col lab-
orate with third parties in carrying out nuclear tests and explosions



for peaceful purposes.1?

Article 5 defines “nuclear weapon” as any device which is ca-
pable of releasing nuclear energy in an uncontrolled manner and
which has a group of characteristics that are appropriate for use for
warlike purposes. However, this Article fails to prohibit the con-
tracting parties from developing and building launchers and other
delivery vehicles for nuclear weapons. On the contrary, Article 5
provides that the contracting parties have the right to build in-
struments for the transport or propulsion of a nuclear device on
condition that such instruments are separable from the nuclear
device and are not an indivisible part of them.

Because Article 5 allows contracting parties to develop and
construct ballistic missile delivery systems or any delivery vehicles
that can be used for the delivery of nuclear weapons, it is important
to underline that this permission represents a substantial defect
and failure in relation to the treaty’s overall aims and objectives.
Indeed, Article 5 may not only have a negative effect on the realiza-
tion of the treaty’s objective to maintain the Latin American region
free from any type of nuclear weapons on a permanent basis but it
may also play a negative role as regards the prevention of the pro-
liferation of nuclear weapons delivery systems and, consequently,
as regards the non-proliferation of nuclear weapons in general.

Although both Argentina and Brazil possess ballistic missile capa-
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bilities. But both have agreed to ban the production of nuclear-ca-
pable ballistic missiles.175

2. Implementation of the Treaty

The treaty has created a specific control system and machin-
ery, which has been vested with power to ensure the implementa-
tion of the treaty’s legal objectives through a system of verification
techniques and procedures. Articles 7 and 8 create the Treaty
Agency for the Prohibition of Nuclear Weapons in Latin America,
known as the OPANAL. This Agency, which comprises the General
Conference, the Council, and the Secretariat, constitutes the con-
trol machinery.176

Each of the Agency’s principal organs has been vested with
power and responsibility to ensure the effective compliance of the
contracting parties with their treaty obligations. The General
Conference, as the supreme organ of the Treaty Agency, has, inter
alia, the authority to supervise compliance with the treaty by the
contracting parties, to establish procedures for the control system
of the treaty in order to ensure the observance of the treaty provi-
sions, and to receive and consider biennial and special reports
submitted to it by the Council and the General Secretary.177

The Council has also been vested with power and responsibil-
ity to ensure the operation of the treaty’s control system and safe-

guards in relation to effective implementation. The Secretary
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General enjoys discretionary power to request any of the contract-
ing parties to provide the Agency with complementary or supple-
mentary information regarding any event or circumstance con-
nected with compliance with the provisions of the treaty. The par-
ties are obligated to cooperate fully and promptly with requests for
complementary and supplementary reports concerning conformity
with provisions of the treaty.178

It is interesting to observe that while the Treaty of Tlatelolco
created its own control machinery it also saw fit to link itself to the
international control system of the IAEA. Under Article 13, the
contracting parties agreed to allow the IAEA to be involved in the
implementation of the treaty indirectly and subject to conditions.
The IAEA is permitted to apply its international control system
and safeguards on condition that prior agreements have been
signed on an individual basis between the JAEA and the contract-
ing parties to the Treaty of Tlatelolco. In particular, since the
Treaty of Tlatelolco can be in full force for the states parties with-
out the conclusion of a prior agreement between the JAEA and the
contracting parties, the involvement and the legal role of IAEA
with respect to the international control over the verification and
implementation of the treaty appears to be limited.17%

In accordance with Article 12, the control system established
by the treaty serves the objective of verifying: (a) that nuclear de-
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vices, services and facilities of the contracting parties are only used
for peaceful purposes and applications and are not used in the test-
ing or manufacture of nuclear weapons; (b) that none of the nuclear
activities prohibited by Article 1 of the treaty are carried out in the
territory of the states parties with nuclear materials or weapons in-
troduced from abroad, and, (c) that explosions for peaceful purposes
are compatible with Article 18 of the treaty.

The Treaty of Tlatelolco authorizes both the IAEA and the
Council to carry out special inspections, namely, on-site inspec-
tions, designed to verify effective compliance with the treaty.
Article 16 (1) (a) provides the IAEA with the right to carry out on-
site inspections apparently on the nuclear facilities and installa-
tions of the contracting parties. Nevertheless, as has been ex-
plained, the IAEA has no direct right to carry out on-site inspec-
tions and apply its atomic safeguards by virtue of this treaty. The
IAEA is allowed to carry out on-site inspections only on the basis of
separate agreements concluded between states parties to the treaty
and the JAEA and in accordance with the terms of Article 13 of the
treaty.

Article 18 (2) of the treaty requires the contracting parties
which intend to carry out or to cooperate in carrying out permissi-
ble nuclear tests and explosions to notify the Treaty Agency and
the IAEA of the date of the explosion. Such parties must supply
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both the IAEA and the Treaty Agency with the following informa-
tion: (a) the nature of the nuclear device and the source from which
it was obtained; (b) the place and purpose of the planned explosion;
(c) the expected force of the device, and, (e) the fullest possible in-
formation on any radioactive fall-out, which may result from the
planned explosion or explosions and the measures taken to avoid
danger to the population, flora, fauna, and territories of any of the
other contracting parties.

Article 18 (3) provides the General Secretary of the Treaty
Agency, the technical personnel designated by the Council, and the
IAEA with the legal right, whose exercise is discretionary, to ob-
serve the preparations and the detonation of the nuclear device. If
these organs decide to exercise their right of observation they are
accorded the right of unrestricted access to any area in the vicinity
of the site of the scheduled nuclear explosion. The purpose served
by this provision is to ascertain whether the nuclear device used
and the information supplied by the contracting party or parties
concerned is in conformity with the required procedures and pur-
poses of the treaty.

Article 24 provides for the judicial settlement of disputes and
questions concerning the interpretation or application of the treaty
by reference to the International Court of Justice. It is appropriate
to underline that Article 24 is the first legal provision of an interna-
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tional treaty pertaining to the prevention of the proliferation of nu-
clear weapons and generally in the sphere of the legal issue of nu-

clear disarmament, which provides directly for judicial settlement.

3. External Guarantees to the Latin American
NWFZ: Additional Protocols I and II

Notwithstanding the fact that the treaty prohibits the produc-
tion or acquisition, deployment or stockpiling, use or threat of use
of nuclear weapons by its Latin American states parties, it is obvi-
ous that maintaining the Latin American region as a NWFZ on a
permanent basis significantly depends also on the respect of the
zone as such by outside nuclear weapon states and outside states
having de facto or de jure control and possession over territories in-
cluded in the zone established by the treaty. Thus there was a need
for such outside states to legally guarantee that their behavior and
involvement in this zone would be consistent with the objectives of
the treaty.

To this end, the treaty has been accompanied by Additional
Protocols I and II. Protocol I was designed to ensure the effective
implementation of the objectives and purposes of the treaty by
those extra-continental states which, de facto or de jure, are inter-
nationally responsible for territories lying within the limits of the
geographical zone established by the treaty.180 According to Article
1 of this Protocol, the extra-continental states, upon becoming par-
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ties to Protocol I, agree to apply the statute of denuclearization in
respect of warlike purposes as defined in Articles 1, 3, 5 and 13 of
the treaty to such territories. Protocol I has been signed and rati-
fied by the United States, the United Kingdom, France, and the
Netherlands. This Protocol, like the Treaty of Tlatelolco itself, is of
unlimited duration, and it has entered into full force. 181

Additional Protocol II is aimed at securing legal guarantees
from nuclear weapon states that: (i) they will respect in all its ex-
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