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Controlled Digital Lending

An emerging method that allows libraries to loan print books to digital patrons in a “lend like print” 
fashion. 
Through CDL, libraries use technical controls to ensure a consistent “owned-to-loaned” ratio, 
meaning the library circulates the exact number of copies of a specific title it owns, regardless of 
format, putting controls in place to prevent users from redistributing or copying the digitized 
version. 
When CDL is appropriately tailored to reflect print book market conditions and controls are 
properly implemented, CDL may be permissible under existing copyright law. CDL is not intended 
to act as a substitute for existing electronic licensing services offered by publishers. Indeed, one 
significant advantage of CDL is addressing the “Twentieth Century Problem” of older books still 
under copyright but unlikely ever to be offered digitally by commercial services.



The CDL Methodology
(1) ensure that original works are acquired lawfully
(2) apply CDL only to works that are owned and not licensed
(3) limit the total number of copies in any format in circulation at any time 

to the number of physical copies the library lawfully owns (maintaining 
an “owned to loaned” ratio)

(4) lend each digital version only to a single user at a time (just as a 
physical copy would be loaned)

(5) limit the time period for each lend to one that is parallel to physical 
lending

(6) use digital rights management to prevent wholesale copying and 
redistribution
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Emergency Temporary Access System (ETAS)
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District Court, S.D. 
New York



Publisher’s Complaint
“Defendant [IA] is engaged in willful mass copyright 
infringement.”
“Without any license or any payment to authors or publishers, 
IA scans print books, uploads these illegally scanned books to its 
servers, and distributes verbatim digital copies of the books in 
whole….”
"[W]hile [IA] claims to serve an educational purpose, education has 
long been a primary mission and market of publishers." 
"In short, [IA] merely exploits the investments that publishers have 
made in their books, and it does so through a business model that 
is designed to free-ride on the work of others….” 



Internet Archive Defense
“All CDL does, and all it can ever do, is offer a limited, digital 
alternative to physically handing a book to a patron.”

“Libraries deciding how to meet their patrons’ needs for digital 
access to books are not making a choice between paying ebook 
licensing fees or getting books for free. Libraries pay publishers 
under either approach.” 

With CDL “librarians can continue to maintain permanent 
collections of books, to preserve those books in their original form 
for future generations, and to lend them to patrons one at time, 
as they have always done.”



Modern Transformative Fair Use

Four Factors of Fair Use: 
(1) the purpose and character of 
the use;
(2) the nature of the copyrighted 
work;
(3) the amount and substantiality 
of the portion used in relation to 
the copyrighted work as a whole; 
and
(4) the effect of the use upon the 
potential market for or value of 
the copyrighted work.

Development of 
Transformative Fair Use

(1) Does the use transform the 
material, by using it for a different 
purpose?  

(2) Was the amount taken 
appropriate to the new purpose?



The case for CDL in the United States: 
First Sale (exhaustion) + Fair Use



Purpose and Character of Use

● Possibly transformative
● Not commercial
● Underlying purpose is the same as the 

exhaustion doctrine 
● No additional copy is being used



Nature of & Amount Used of Work

● Largely neutral
● Context dependent



Market Effect

● Library owns a legitimate copy of the book
● The digital copy substitutes for the owned 

copy
● Same damage as using its acquired item



The case for CDL in the Canada: 
Technological Neutrality + Exhaustion

Fair Dealing



Technological Neutrality

Entertainment Software Association v Society of Composers, Authors and Music Publishers 
of Canada (ESA)

● Question  about the application of a separate tariff on the basis of format 
● “In our view, there is no practical difference between buying a durable copy of the work in a store, receiving a copy in 

the mail, or downloading an identical copy using the Internet. The Internet is simply a technological taxi that delivers 
a durable copy of the same work to the end user.”

Society of Composers, Authors and Music Publishers of Canada v Bell Canada (SOCAN)
● Goal of technological neutrality is so the copyright act “operates consistently, regardless of the form of the media 

involved, or its technological sophistication.”



Exhaustion

Théberge v Galerie d'Art du Petit Champlain Inc
● Appellants purchased lawfully reproduced posters of the respondent’s paintings and used a 

chemical process that allowed them to lift the ink layer from the paper (leaving it blank) and to 
display it on canvas.

● “T]he proper balance among these and other public policy objectives lies not only in 
recognizing the creator’s rights but in giving due weight to their limited nature. In crassly 
economic terms it would be as inefficient to overcompensate artists and authors for the right of 
reproduction as it would be self-defeating to undercompensate them. Once an authorized copy 
of a work is sold to a member of the public, it is generally for the purchaser, not the author, to 
determine what happens to it.”

● “[the dissent]  takes the position that if the image were transferred from one piece of paper to a 
different piece of paper with no other “change”, there is a new “fixation” and that would be 
“reproduction”.  But in what way has the legitimate economic interest of the copyright holder 
been infringed?  The process began with a single poster and ended with a single poster. “ 



Fair Dealing

Sec. 29, 29.1, 29.2 of the Copyright Act (research, private study, education, parody, 
satire, criticism or review and news reporting)

CCH Canadian Ltd. v Law Society of Upper Canada: Fairness

● Purpose of the dealing
● Character of the dealing
● Amount of the dealing
● Alternatives to the dealing
● The nature of the work
● The effect of the dealing on the work





What did the court say? 

● Not transformative; same purpose (reading books)
● Commercial in nature; IA uses website to drive traffic, which in turn drives 

donations, etc. 
● Fulfillment of public benefit mission not relevant 
● Uses the entire work
● Directly competes with market because ebooks are available to be licensed



Where do we go from here? 

● Internet Archive has appealed to the Second Circuit Court of Appeals
● Briefs filed earlier this year and oral argument is next week! June 28. 
● Oral argument on June 28
● Timeline for a decision is likely to be within 12 months, but can vary
● Decision of the Second Circuit will likely be binding precedent for all parties 

within that jurisdiction (NY, VT, CT)
● Will either side attempt to appeal further to the US Supreme Court (and will 

the court take the case?)



Some different legal contexts

Statutory damages (up to $150,000 per work infringed in the US, though not 
available in cases of good faith  assertion uses of fair use by libraries)?

Aggressive litigation environment
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