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Abstract
Climate change litigation is a viable tool in the fight against climate change. For the past 2 decades,
climate litigation has largely been based on torts and administrative law. However, courts have
recently been quite receptive to human rights arguments in climate cases, thereby necessitating
recognition of the human rights approach as an important facet of climate litigation. It is important
for intergenerational equity to be integrated into the human rights approach to climate change. One
of the major benefits of intergenerational equity to the human rights approach is its potential to
catalyze the recognition of the right to a healthy environment. The conclusion in this thesis is that
the right to a healthy environment and intergenerational equity are two vital components of the
human rights approach to climate change and are necessary to advance the human rights approach

to climate litigation.
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Chapter One: Introduction
1.1. Background

This research evaluates the human rights approach to climate change vis-a-vis litigation and
determines the extent to which the approach embodies the concept of intergenerational equity. The
thesis examines theoretical issues in the human rights and intergenerational perspectives to climate
change and how these issues translate to practical challenges for the human rights approach to
climate litigation.

Climate litigation is important because it is viewed as a tool, not just to compel climate
action, but also to influence policy outcomes, corporate behaviour and public opinion.! Climate
litigation in a very broad sense is litigation aimed at achieving the three components of climate
action? — mitigation, adaptation, and compensation for climate-associated loss and damage.® The
claims in climate lawsuits are framed in different ways including claims for damages in torts,
injunctions against climate-unfriendly activities, judicial review of climate-unfriendly acts or
omissions by States, disclosure of climate risks, reckoning climate risks in investments, and
violation of fundamental human rights. These cases are mostly instituted by individuals and
advocacy groups before domestic, regional and international courts and tribunals, and are typically
brought against governments as well as private corporations. Climate litigation has largely been
based on torts and administrative law i.e. statutory law regulating governments’ decision-making

processes affecting climate change.* However, courts have recently been quite receptive to human

' J Setzer & R Byrnes, Global trends in climate change litigation: 2019 snapshot (London: Grantham Research
Institute on Climate Change and the Environment and Centre for Climate Change Economics and Policy, London
School of Economics and Political Science, 2019) at 1 [Setzer & Byrnes].

2 See SDG Goal 13 for meaning of climate action in Transforming our world: the 2030 Agenda for Sustainable
Development, UNGAOR, 70™ Sess, UN Doc A/RES/70/1 (2015) at p 14, [UNSDGs].

3 Setzer & Byrnes, supra note 1 at 2.

4 Jacqueline Peel & Hari M Osofsky, “A Rights Turn in Climate Change Litigation?” (2018) 7:1 Transnational
Environmental Law 37 at 39 [Peel & Osofsky].



rights arguments in climate cases, which has led to the need for identification of the human rights
approach as a new trajectory of climate litigation which some have termed a “rights turn in climate
litigation™ i.e. rights-based climate litigation. These rights-based climate lawsuits involve the
framing of climate-unfriendly acts and omissions as violations of fundamental human rights such
as the right to a healthy environment, the right to life, the right to health, the rights to self-
determination, the rights of indigenous and minority groups, and the rights of future generations.®

A focal point of the discussion on the human rights approach is the recognition of the right
to a healthy environment, which is also the focus of this thesis. In the following pages, this thesis
will explore the relevance of the right to a healthy environment in the human rights approach to
climate change litigation. This thesis also critiques the rights-based approach to climate ligation
and examines how the approach can be used to protect the rights of future generations.
Incorporating intergenerational elements could also have positive effect on the rights-based
approach by enhancing rights-based arguments. The research notes that in spite of the importance
of the rights of future generations to a healthy environment, intergenerational arguments are either
included peripherally or not included at all as part of the arguments put forward in these rights-
based cases. The research therefore posits that the rights-based approach in climate litigation
presents an excellent opportunity for the rights of future generations to become part of the climate
litigation jurisprudence.

It is important to note that rights-based climate cases essentially face the same setbacks as

those faced by the conventional forms of climate litigation such as difficulty in proving causation,

remoteness of damage, standing, and justiciability.” Rights-based climate cases may face

S Ibid.

® Ibid.

7 United Nations Environment Programme, The Status of Climate Change Litigation — A Global Review, (Kenya:
UNEP, 2017).



additional obstacles such as the lack of the right to a healthy environment, or a restrictive
interpretation of the right to a healthy environment which would reject the link between climate
change and human rights violations and would exclude climate rights, as well as the absence of
laws recognizing intergenerational climate rights. This thesis examines the extent to which rights-
based climate cases have been plagued by these challenges and how the right to a healthy
environment and the rights of future generations could address some of these challenges.

This thesis undertakes a case by case analysis of select rights-based climate cases that have
already been decided by the court with a view to determining the extent to which the courts
recognize the right to a healthy environment as well as the rights of future generations.

Another relevant issue is the possibility of employing the human rights approach to climate
litigation to hold private actors accountable for climate change. The rights approach to climate
litigation has been largely limited to enforcing the role of government in tackling climate change,
since the role of government is usually permissive rather than being actively involved i.e. by
allowing private corporations to operate in a manner inimical to the climate system. The research
explores ways of addressing this, one of which is the possibility of initiating human rights climate
lawsuits against private actors directly responsible for GHG emissions.

The research is propelled by views that the human rights approach to climate change can
address intergenerational injustices of climate change by incorporating an enhanced consideration
of the needs of future generations. The research is also driven by the recent wave of climate cases
by children and young persons in form of lawsuits, petitions and complaints being filed against
several governments across the globe. This movement is significant because children and young
persons are key actors in climate litigation and are the bridge between the present and future

generations. This is very much reflective of suggestions by the United Nations that children and



young persons play an active role in the fight against climate change,® since they are the ones who
will inherit the responsibility to protect the planet, while fighting the complex scientific problems

and social quandaries presented by climate change.’

1.2. Literature Review

Climate change litigation scholars have identified a new trajectory in climate change
litigation — the human rights trajectory. Peel & Osofsky identify two ways in which rights-based
climate lawsuits have informed favourable judicial decisions on the subject.!® The first is the
recognition of human right violation related to climate change as a cause of action in its own right,
while the second way is the use of human rights as an interpretative tool for determining whether
defendants are in breach of certain statutory obligation imposed on them.'!

Scholars have identified the role of human rights law in addressing climate change and the
potentials of a rights-based approach to climate change from various perspectives.!> Gaps
identified by climate litigation scholars in existing literature include the absence of
interdisciplinary literature on climate change litigation and the selection bias in favour of the more
high profile cases against the seemingly mundane “everyday” lawsuits which do not get as much
attention as the former i.e. the neglect of seemingly ordinary litigation cases and the preoccupation

with popular high-profile cases by climate litigation scholars.'

8 United Nations, “Young people should have active role in combating climate change — Ban”, UN News (12 August
2008), online: <news.un.org/en/story/2008/08/269182-young-people-should-have-active-role-combating-climate-
change-ban>.

° Harshal T. Pandve et al, “Role of youth in combating climate change” (2009) 13:2 Indian J Occupational &
Environmental Medicine 105, online: <https://www.ncbi.nlm.nih.gov/pmc/articles/PMC2847326/>.

10 Peel & Osofsky, supra note 4.

' Ibid.

12 Bridget Lewis, “Human Rights Duties Towards Future Generations and the Potential for Achieving Climate Justice”
(2016) 34:3 Netherlands Quarterly of Human Rights 206 at 207 [ Bridget Lewis, “Human Rights Duties”].

13 Joana Setzer & Lisa C Vanhala, “Climate change litigation: A review of research on courts and litigants in climate
governance” (2019) 10:3 WIREs Clim Change 1, online: <https://doi.org/10.1002/wcc.580> [ Setzer & Vanhala].
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There is a lot of scholarship on the human rights approach to climate litigation. However,
there are scant references to intergenerational elements in rights-based climate litigation i.e.
scholarship that approaches intergenerational rights from a litigation perspective vis-a-vis the
rights-based approach. There is very little work done on the relationship between the human rights
approach and intergenerational equity. This forms part of what I perceive to be a gap in existing

scholarship.

1.3. Research Methodology

This thesis employs a number of research methodologies, the foremost being doctrinal
research. According to Hutchinson & Duncan, doctrinal research “...provides a systematic
exposition of the rules governing a particular legal category, analyses the relationship between
rules, explains areas of difficulty and, perhaps, predicts future developments.”'* The research
undertaken in this thesis is largely doctrinal as it will involve the analysis of laws, treaties,
customary international law,'® judicial decisions and opinions, court processes, law texts, reports
of international/government organisations, and opinions of legal scholars, and other relevant

sources. In addition to treaties and customary international law, this thesis relies extensively on

4 Terry Hutchinson & Nigel Duncan, “Defining and Describing What We Do: Doctrinal Legal Research.” (2012)
17:1 Deakin L Rev 83 at 101, online: <https://ojs.deakin.edu.au/index.php/dlr/article/view/70>.

15 Customary international law “consists of rules of law derived from the consistent conduct of States acting out of the
belief that the law required them to act that way.” See Shabtai Rosenne, Practice and Methods of International Law
(New York: Oceana Publications, 1984) at p 55. The elements of Customary international are “(1) widespread
repetition by States of similar international acts over time (State practice); (2) the requirement that the acts must occur
out of a sense of obligation (opinio juris); and (3) that the acts are taken by a significant number of States and not
rejected by a significant number of States.” See Marci Hoffman & Mary Rumsey, ‘International and Foreign Legal
Research: A Coursebook (Leiden; Boston : Martinus Nijhoff Publishers, 2007) at p 112. There are certain general
principles of international environmental law that have arguably attained the status of customary international law and
could be applicable to protection of the environment. Such principles include prevention, no-harm principle, polluter
pays principle, precautionary principle. See Max Valverde Soto, "General Principles of International Environmental
Law" (1996) 3:1 ILSA J Intl & Comp L 193.



several resolutions of the United Nations (UN) especially the UN General Assembly and the UN
Human Rights Council.'®

The research draws on climate lawsuits involving human rights and intergenerational
arguments to determine how these cases have advanced the human rights approach to climate
litigation.

An important aspect of the doctrinal research is that it attempts, as much as possible, to
expand its focus beyond the high-profile cases to include the routine cases. A focus on high-profile
cases without examining other cases creates the impression that rights-based climate lawsuits have
had overwhelming acceptance in court, whereas the uncelebrated cases, which constitute a
significant majority of rights-based climate cases, have not been accepted in courts overall.!”

The thesis also involves some form of empirical research as I employ content analysis in
arriving at some of the conclusions in this thesis. According to Hall & Wright, content analysis
involves selecting cases, coding cases and analyzing the coded information.'® Content analysis is
used to determine the extent to which rights-based arguments in climate litigation have been

accepted by courts, the proportion of cases in which the courts recognise the right to a healthy

environment and the rights of future generations. The cases analysed in this thesis are cases in

16 These resolutions generally do not have binding effects on UN member states but “are regarded as recommendations
to member states of the UN.” See Stephen M Schwebel, “The Effect of Resolutions of the U.N. General Assembly on
Customary International Law’, (1979) 73 Proceedings of the Annual Meeting (American Society of International Law)
301 at 306; Marko Divac Oberg, “The Legal Effects of Resolutions of the UN Security Council and General Assembly
in the Jurisprudence of the ICJ”, (2005) 16:5 European J of International L, 879; See also decision of the International
Court of Justice — South West Africa (Ethiopia v S Afiica; Liberia v S Africa) (Second Phase) [1966] ICJ Rep 6 at 50—
51, para 98. The resolutions are however useful as they could crystallize certain customary international law principles
and could also impact treaty making process as they often times are preliminary steps towards negotiation of treaties.
See Christopher Greenwood, “Sources of International Law: An Introduction”, (United Nations Audiovisual Library
Lecture Series, delivered in 2008) online: United Nations <http://webtv.un.org/watch/judge-greenwood-icj-on-the-
sources-of-international-law/2622924798001/?term=&lan=english>.

'7 Annalisa Savaresi & Juan Auz, “Climate Change Litigation and Human Rights: Pushing the Boundaries” (2019)
9:3 Climate Law, online (pdf): <https://ssrn.com/abstract=3374730>, [Savaresi & Auz].

18 Mark A Hall and Ronald F Wright, “Systematic Content Analysis of Judicial Opinions” (2008) 96 Calif L Rev 63
at 79.



which human rights and/or intergenerational arguments are used by plaintiffs as the basis for
compelling climate action such as measures for the reduction of GHG emissions.!® Due to the
global nature of the intergenerational climate rights movement, lawsuits are instituted in several
jurisdictions, and in some instances with the causes of action crisscrossing jurisdictions. Therefore,
cases analysed over the course of this research were drawn from different jurisdictions, rather than
from a specific country, region or adjudicatory body.

An underlying theoretical assumption in this thesis is that litigation can influence social
change and therefore falls within the sphere of law and social change theory which postulates that
law influences social change.?’ Law as a tool of social engineering involves the use of “any type
of process by which individual or collective actors invoke legal norms, discourse or symbols to
influence policy or behaviour™! i.e. the “use of the law and legal techniques as an instrument for
obtaining wider collective objectives.”?? In this thesis, litigation is understood as a tool which can
drive climate action and the ideas in this thesis proceed on that assumption.

The thesis also discusses human rights theories in an attempt to seek theoretical justification
for the human rights approach to climate change and more specifically the right to a healthy
environment. John Rawls’ theory of justice is also relevant theory to this research.?? The Rawlsian

theory of justice highlights the injustice occasioned by climate change. Another relevant theory in

this thesis is the theory of intergenerational equity which highlights the need for recognition of the

19 Although the framing of cases to render elements of climate change invisible (what Bouwer refers to as “inadvertent”
climate change litigation) have been criticized by some scholars, these cases are still very much worth considering as
far as the rights-based approach and the entire climate change litigation jurisprudence are concerned. See Kim Bouwer,
“The Unsexy Future of Climate Change Litigation”, (2018) 30:3 J of Environmental L 483 [Bouwer].

20 C Harlow & R Rawlings, Pressure through law (London: Routledge, 1992).

2l Lisa Vanhala & Jacqui Kinghan, “Literature Review on the Use and Impact of Litigation” (2018) Lankelly
Chase/Public Law Project Research Paper at 5, online: <publiclawproject.org.uk/wp-
content/uploads/2018/04/Literature-Review.pdf> [ Vanhala & Kinghan]

22 C Harlow & R Rawlings, Pressure through law (London: Routledge, 1992).

23 See John Rawls, A Theory of Justice, revised ed (Cambridge, MA: Harvard University Press, 1999) at 15 [Rawls’
Theory].



rights of future generations. The feminist theory of relational autonomy is also a key theory

discussed in this thesis.

1.4. What is a Human Rights Approach to Climate Change?

Human rights are rights essential to all human beings, without discrimination on ground of
race, colour, ethnicity, nationality, sex, language, religion, birth or any other status.>* Human rights
include the right to life and liberty, the right to property, freedom from discrimination, freedom of
opinion and expression, the right to work and education, and many more.”> The creation and
enforcement of these rights are governed by human rights law. Human rights law operates at the
international level as well as at the domestic level of individual states. At the international level,
“human rights are often expressed and guaranteed by law, in the forms of treaties, customary
international law, general principles and other sources of international law.”** Human rights are
understood within the context of international human rights law to be “universal, interdependent
and interrelated”?’ meaning that all human rights are the same across the globe, they are of equal
importance and dependent on one another since “none can be fully enjoyed without the others.”?®

International human rights law sets out obligations of States to act in a certain manner and the

obligation not to undertake certain actions in order to respect, protect and fulfil the fundamental

24 Universal Declaration of Human Rights,217A (III), UNGAOR, 3™ Sess, Supp No 13, UN Doc A/810 (1948) articles
2 & 3, online: <https://www.refworld.org/docid/3ae6b3712c.html> [UDHR]; United Nations, Human Rights: “What
are Human Rights?”, online: <https://www.un.org/en/sections/issues-depth/human-rights/>, [UN, “What are Human
Rights?”].

25 UN, “What are Human Rights?”, ibid.

26 OHCHR, “What are Human Rights?”, online: <https://www.ohchr.org/en/issues/pages/whatarehumanrights.aspx>
[OHCHR, “What are Human Rights?”’].

27 UN General Assembly, Vienna Declaration and Programme of Action, 12 July 1993, A/CONF.157/23, (12 July
1993), para 5.

28 UNFPA, “Human Right Principles”, 2005, online: < https://www.unfpa.org/resources/human-rights-principles>;
Priscila Neves-Silva, Giselle Isabele Martins & Léo Heller, “Human rights’ interdependence and indivisibility: a
glance over the human rights to water and sanitation”, (2019) 19:4 BMC International Health and Human Rights at
2.



human rights of its citizens.?’ At the domestic level, the sources of human rights law include
statutes, regional and international law instruments. States are obligated to “refrain from
interfering with or curtailing the enjoyment of human right... and to protect individuals and groups
against human rights abuses.”>° Failure by a State to adhere to these obligations often gives rise to
a cause of action against the State by its citizens as well as other affected States.

A human rights-based approach is “a conceptual framework that is normatively based on
international human rights standards and operationally directed to promoting and protecting human
rights.”*! The purpose of the approach is to analyze obligations, inequalities and vulnerabilities
and to redress discriminatory practices and unjust distributions of power that impede progress and

undercut human rights.>?

Within the human rights-based approach, plans, “policies and
programmes are anchored in a system of rights and corresponding obligations established by
international law.”* This approach promotes sustainability and empowers people entitled to the
rights (“right-holders”), particularly those who are the most vulnerable, to partake in policy-
making and hold responsible those who have an obligation to protect human rights (“duty-bearers”
e.g. States and private entities).>* The essential attributes of a human rights-based approach include

the following as essential objectives — fulfilling human rights; identifying rights-holders, their

entitlements, and corresponding duty-bearers and their obligations; striving to strengthen the

9 Ibid.

30 OHCHR, “What are Human Rights?”, supra note 26.

31 UNICEF, Introduction to the Human Rights Based Approach: A Guide for Finnish NGOs and their Partners,
(Finland, Finnish Committee for UNICEF, 2015) at 8 [UNICEF HRBA]; OHCHR, Applying a Human Rights-Based
Approach to Climate Change Negotiations, Policies and Measures”, online: <http://hrbaportal.org/wp-
content/files/InfoNoteHRBA1.pdf>.

32 UNICEF, /bid.

33 Ibid.

34 Ibid.



capacities of rights-holders to assert their claims and of duty-bearers to meet their obligations; and
should be guided by principles and standards derived from international human rights treaties.*
According to UNICEF, the human rights approach embodies the following principles —
“universality & inalienability, indivisibility, interdependence & inter-relatedness, equality & non-
discrimination, participation & inclusion, and accountability and rule of law.”*® These principles
are also reflected in the principles of the European Network of National Human Rights Institutions
(ENNHRI),*” which are participation,*® accountability,”® non-discrimination & equality,*’
empowerment*' and legality*> (PANEL).* The human-rights based approach and principles
outlined above have been adopted globally and domestically in a number of initiatives in relation

§ among many other

to education,* development,* social protection,*® poverty,*’ conservation,*
areas.
With regard to protection of the environment generally, the human rights approach has

been employed in three ways: (1) the greening of existing human rights — imbuing existing human

rights such as rights to life, health, dignity with environmental rights dimensions (as opposed to

35 Ibid.

36 UNICEF HRBA, supra note 31 at 15.

37 ENNHRI, Human Right-Based Approach, online: <http://ennhri.org/about-nhris/human-rights-based-approach/

38 Everyone is entitled to active participation in decision-making processes which affect the enjoyment of their rights.
3 Duty-bearers are held accountable for failing to fulfil their obligations towards rights-holders, with effective
remedies in place for breaches.

40 All individuals are entitled to their rights without discrimination of any kind.

41 Everyone is entitled to claim and exercise their rights.

42 Approaches should be in line with the legal rights set out in domestic and international laws.

4 PANEL is adopted in this thesis as the acronym for the human rights-based principle.

4 UN Children’s Fund/UNESCO, 4 Human Rights-Based Approach to Education for All, (New York,
UNCF/UNESCO, 2007).

45 Celestine Nyamu-Musembi & Andrea Cornwall, “What is the “rights-based approach” all about? Perspectives from
international development agencies,” (2004) Institute of Development Studies Working Paper No 234.

46 UN Research Institute for Social Protection, “The Human Rights-Based Approach to Social Protection”, (2016)
UNRISP Issue Brief 02, online: < https://socialprotection-humanrights.org/wp-content/uploads/2016/09/IB2-Human-
rights-based-approach.pdf>.

4TOHCHR, Principles and guidelines for a human rights approach to poverty reduction strategies, (Geneva: OHCHR,
2006).

4 Jessica Campese et al (eds), Rights-based approaches Exploring issues and opportunities for conservation,
(Indonesia: Center for Int’l Forestry Research, 2009).
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creating separate environmental rights); (2) ensuring procedural guarantees enabling affected
citizens to participate in decision-making respecting their environment;* (3) the creation of
substantive environmental rights distinct from existing human rights.>® There is an unending
debate as to whether environmental rights should be “greened” or whether a distinct environmental
right should be created,®! but the view taken in this thesis is the latter.

Within the climate context, a human rights approach to climate change therefore
determines the human rights and obligations related to climate change, how climate change
impedes human rights, and how human rights violations can be redressed. The questions arising
from the human rights approach with regard to the greening of existing human rights, the creation
of substantive environmental rights and procedural guarantees are still relevant to the climate
change discourse.

According to the UN Office of the High Commissioner for Human Rights (OHCHR),
climate change has a major impact on a wide range of human rights, and could have a cataclysmic
impact in the future unless ambitious actions are undertaken immediately. The OHCHR notes that
there is an intrinsic link between climate change and the realization of a range of fundamental
human rights.>? The human rights being threatened and violated by climate change include the

rights to life, health, food, water and sanitation, a healthy environment, an adequate standard of

4 “Procedural rights are the same as those found under international human rights law: right to information, the right
to participate in the decision-making process and the right to remedies.” See Sumudu Atapattu, Human Rights
Approaches to Climate Change, (London/New York: Routledge Taylor & Francis Group) at 47 [Atapattu, “Human
Rights Approaches”];.

50 Anna Grear, “Human Rights and the Environment: a tale of ambivalence and hope” Douglas Fisher, ed, Research
Handbook on Fundamental Concepts of Environmental Law (UK/USA: Edward Elgar, 2016) 146 at 152 & 153
[Grear].

31 See Atapattu, “Human Rights Approaches”, supra note 49 at 48.

52 OHCHR, Report of the Office of the United Nations High Commissioner for Human Rights on the Relationship
between Climate Change and Human Rights, UN Doc A/HRC/10/61, 15 Jan. 2009, para 18. [OHCHR Report 2009].
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living, housing, property, self-determination, development and culture.”® Climate change also

exacerbates poverty and equality in poor countries and populations.**

1.5. The Meaning of Intergenerational Equity
According to the principle of intergenerational equity, the present generation inherits the

planet from past generations for their benefit, to hold for and to bequeath to future generations in
a condition of no less quality than they themselves inherited. The principle embodies an
understanding that “the present generation holds natural resources in trust for future generations™>
and must ensure the quality and availability of natural resources for the future generations.>® Weis
puts it thus:

We, the human species, hold the natural environment of our planet in common with all

members of our species: past generations, the present generation, and future generations.

As members of the present generation, we hold the earth in trust for future generations. At

the same time, we are beneficiaries entitled to use and benefit from it.”>’

Human society is characterised as a partnership between past, present and future
generations.>® Intergenerational equity posits that present generations are under an obligation to

maintain the planet, leave it in the same or no worse condition than they received it, and ensure

that posterity has equitable access to the planet’s resources.’” Each generation has a responsibility

33 OHCHR, Report of the Special Rapporteur on the issue of human rights obligations relating to the enjoyment of a
safe, clean, healthy and sustainable environment, Safe Climate Report, UNGAOR A/74/161 (15 July 2019), para 26,
[OHCHR Report 2019].

3 Report of the Special Rapporteur on extreme poverty and human rights, UN Doc A/HRC/41/39, UNHRCOR, 41%
sess, (2019), at para 11.

3 Max Valverde Soto, “General Principles of International Environmental Law”, (1996) 3:1 ILSA J Intl & Comp L
193 at 206 [Soto].

36 Pierre-Marie Dupuy & Jorge E Vifiuales, International environmental law (Cambridge: Cambridge University
Press, 2018), at 77 [Dupuy].

57 Edith Brown Weiss, “Our Rights and Obligations to Future Generations for the Environment”, (1990) 84:1 The
American Journal of International Law 198 at 198 & 199 [Weiss, “Our Rights and Obligations”].

>8 Ibid at 199 & 200.

3 Edith Brown Weiss, In fairness to future generations: international law, common patrimony, and intergenerational
equity. (Dobbs Ferry, New York: Transnational Publishers, 1989) at 21 [ Weiss, “In Fairness to Future Generations];
Soto, supra note 55.
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to bequeath a planet of no less quality than they themselves inherited as the future generations
“would want to inherit the common patrimony of the planet in as good condition as it has been for
any previous generation, and to have as good access to it as previous.”®® Since intergenerational
equity places on the present generation a minimum obligation of not leaving the planet in a
condition worse off than they received it, it invariably means that the planet should be bequeathed
in either the same condition or in a better condition than it was received.®!

It is important to note that there are two capacities in which the present generation holds
the planet — as beneficiaries and as custodians. In their capacity as beneficiaries, the present
generation has the right to enjoy the planet, and therefore can enforce this right amongst
themselves.®? In their capacity as custodians, members of the present generation act as a check to
one another in ensuring that the planet is handed over to future generations in no worse condition
than it was received. This raises a question as to what it means to leave the planet in no worse
condition or in a better shape. An argument could be made that the numerous developments made
overtime — especially technological ones — have improved the conditions of life on the planet and
should therefore be considered in determining whether the planet has been improved by way of a
cost-benefit analysis.%

Intergenerational equity is one of the principles of international environmental law and is

considered as one of the foundational principles for the concept of sustainable development.%*

%0 Weiss, “In Fairness to Future Generations”, supra note 59 at 24.

1 Weiss, “Our Rights and Obligations”, supra note 57 at 200.

82 Ibid at 201.

63 Although it has been argued that the current cost-benefit analysis for intergenerational equity is not transparent as
it ought to and does not evaluate choices that it ought to. See Jean-Frangois Mertens & Anna Rubinchik,
“Intergenerational Equity and the Discount Rate for Cost-Benefit Analysis” (2006) Université catholique de Louvain
- Center for Operations Research and Econometrics Discussion Papers 2006091, online: <
http://www?2 .ku.edu/~nber/econ/papers/papers2/mertens.pdf>; Robert C Lind, “Intergenerational equity, discounting,
and the role of cost-benefit analysis in evaluating global climate policy”, (1995) 23:4 Energy Policy 379-389.

% Dupuy, supra note 56.
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1.6. Climate Change and Future Generations
Article 2.1 of the Paris Agreement seeks to limit global warming by “[h]olding the increase

in the global average temperature to well below 2°C above pre-industrial levels and to pursue

efforts to limit the temperature increase to 1.5°C above pre-industrial levels, recognising that this

would significantly reduce the risks and impacts of climate change [emphasis supplied]”®. In a
2018 report, the Intergovernmental Panel on Climate Change (IPCC)® analysed the emissions in
the pre-industrial era and came to the conclusion that this target under the Paris Agreement
translates to limiting global warming to a temperature of 1.5°C.%” The IPCC projects that “[g]lobal
warming is likely to reach 1.5°C between 2030 and 2052 if it continues to increase at the current
rate” unless there is drastic reduction in GHG emissions by 45% from 2010 levels by 2030, and
net zero emissions by 2050.%® It therefore follows that a safe climate would be one which at the
very least maintains a global temperature of less than 1.5°C. For intergenerational equity, this
means that merely handing over the planet under 1.5°C does not suffice. The present generation is

saddled with the responsibility of not only ensuring that future generations do not inherit a planet

with a temperature of up to 1.5°C, but ensuring that there is a clear pathway laid down for

9 Paris Agreement to the United Nations Framework Convention on Climate Change, 12 December 2015, Treaty Reg
No 54113 (entered into force 4 November 2016), art 2.1(a) [ Paris Agreement].

% ‘Established by the United Nations Environment Programme (UNEP) and the World Meteorological Organization
(WMO) in 1988...the Intergovernmental Panel on Climate Change (IPCC) is the United Nations body for assessing
the science related to climate change. The IPCC was created to provide policymakers with regular scientific
assessments on climate change, its implications and potential future risks, as well as to put forward adaptation and
mitigation options.” See Protection of Global Climate for present and future generations, UN Res 43/53, UNGAOR,
70% Sess, (1988). See also IPCC, “History of the IPCC”, online: < https://www.ipcc.ch/about/history/>.

87 IPCC, Global Warming of 1.5°C: Summary for Policymakers, In: Global Warming of 1.5°C. An IPCC Special
Report on the impacts of global warming of 1.5°C above pre-industrial levels and related global greenhouse gas
emission pathways, in the context of strengthening the global response to the threat of climate change, sustainable
development, and efforts to eradicate poverty (Switzerland: IPCC, 2018) at 4, [IPCC, “Global Warming Report”].

o8 Ibid at 5 & 11.
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succeeding generations to follow in order to guarantee the continuous maintenance of the global
temperature and to keep the responsibility cycle going.

Within the climate change regime, several scientific studies have been carried out to
determine the impacts of climate change on future generations. The intergenerational implication
of climate change is grounded by scientific studies which reveal that the effect of global warming
will last for centuries and millennia. According to the IPCC, “global warming from anthropogenic
emissions from the pre-industrial period to the present will persist for centuries to millennia and
will continue to cause further long-term changes in the climate system, such as sea level rise, with
associated impacts.”® The IPCC confirms that sea level will continue to rise well beyond 2100
even if global warming is limited to 1.5°C within the 21st century.’® Other impacts include
increases in mean temperature in most land and ocean regions, hot extremes in most inhabited
regions, heavy precipitation in some regions, as well as drought and precipitation deficits in other
regions.”! It is also projected that “climate-related risks to health, livelihoods, food security, water
supply, human security, and economic growth are projected to increase with global warming of
1.5°C and increase further with [warming of] 2°C over [the next few]centuries.””?

Another scientific study indicates that “even though the majority of CO2 emitted from
burning a single tonne of coal or oil today will be absorbed over a few centuries by the oceans and
vegetation, approximately 25% of it will still be lingering in the atmosphere in 1,000 years, and
10% still remaining and impacting the climate in 100,000 years time.””* Yet another study by a

group of 26 leading climate scientists supports this by stating that “[e]ven after emissions stop

 Ibid at 7.

70 Ibid at 9.

" Ibid.

2 Ibid at 11.

73 Gregory Trencher, “Climate Change: What Happens after 2100?”, Our World United Nations University (16
November 2011), online: < https://ourworld.unu.edu/en/climate-change-what-happens-after-2100> [Trencher]
referring to David Archer, “Checking the thermostat”, (2008) 1 Nature Geoscience 289.
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completely, atmospheric temperatures are not expected to decline much for many centuries to
millennia because of the long lifetime of CO2 in the atmosphere.””* The study further emphasizes
the impacts on future generations:
While global warming can be stopped, it cannot easily be reversed due to the long
lifetime of carbon dioxide in the atmosphere. Even a thousand years after reaching a
zero-emission society, temperatures will remain elevated, likely cooling down by only
a few tenths of a degree below their peak values. Therefore, decisions taken now have
profound and practically irreversible consequences for many generations to come,
unless affordable ways to extract CO2 from the atmosphere in massive amounts can
be found in the future. The chances of this do not appear to be promising.”
It is clear that future generations will suffer the impacts of climate change for which the

present generation is responsible. Eventually, the present generation will pass away, leaving future

generations to deal with the problem. There is, therefore, a need for intergenerational justice.

1.7. The Structure of the Thesis

This thesis is divided into seven chapter. Chapter one is the introduction. Chapter two provides an
overview of the human rights approach to climate change. Chapter three examines the relationship
between the right to a healthy environment and climate change. Chapter four discusses the concept
of intergenerational equity. Chapter five analyses each of the human rights-based climate decisions
by providing a summary of each case and identifying the right to a healthy environment and
intergenerational equity components. Chapter six examines the challenges to the human rights and
intergenerational approaches to climate litigation and how these challenges can be surmounted.

Chapter seven summarises all the discussions and recommendations in this thesis.

41 Allison, N L Bindoff, R A Bindschadler et al, The Copenhagen Diagnosis, 2009 Updating the World on the Latest
Climate Science (Sydney, Australia: The Univ of New South Wales Climate Change Research Centre, 2009) at 49,
online: <http://www.ccrc.unsw.edu.au/sites/default/files/Copenhagen Diagnosis LOW.pdf>.

75 Ibid at 50.
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Chapter Two: Understanding the Human Rights Approach to Climate Change
This chapter provides an overview of the human rights approach to tackling climate change.
The chapter examines the legal framework for the human rights approach to climate change, the

evolution of the approach, and identifies specific human rights with linkages to climate change.

2.1. An Overview of the Legal Framework for the Human Rights Approach to Climate

Change

This section provides an overview of the laws and instruments that support the human rights
approach to climate change. These laws include international human rights instruments,
international environmental law instruments, international climate law instruments, regional
human right instruments, national constitutions and other domestic laws.”® It is also pertinent to
note that these instruments are referred to in climate litigation cases that adopt a human rights
approach.”” In addition to treaties, the human rights approach draws from other sources of
international law including customary international law principles such as the prevention principle,
no-harm principle, precautionary principle, among other principles.”

The instruments in this section are analysed using a positivist state-centric approach.

However, there are alternate ways of theorizing the binding nature of international legal instrments.

76 International Bar Association, “Achieving Justice and Human Rights in an Era of Climate Disruption”, (London:
IBA, 2014) at 61 et seq [IBA, “Achieving Justice”].

7 Ibid.

78 Florentina Simlinger & Benoit Mayer, “Legal Responses to Climate Change Induced Loss and Damage” in Reinhard
Mechler et al, eds, Loss and Damage from Climate Change Concepts, Methods and Policy Options, (Cham,
Switzerland: Springer, 2019) at 179; It is important to mention that the status of some of these principles such as the
precautionary principle are debatable. Some do not agree that the principle has attained status of customary law. See
Ole Pedersen, “From Abundance to Indeterminacy: The Precautionary Principle and Its Two Camps of Custom”
(2014) 3:2 Transnational Environmental Law 323 [Pederson]. Other sources of international law are general
principles of law, judicial decisions. See David Kennedy, “The Sources of International Law”, (1987) 2:1 American
University Int’l L Rev 1.
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Such theories include the interactional theory,”” Third World Approaches to International Law

(TWAIL),% and theories that consider the role of non-state actors."!

2.1.1. International Human Rights Law

The Universal Declaration of Human Rights (UDHR) — The UDHR is an international
instrument embodying human rights, which was ratified in 1948.%> The UDHR is generally
understood to be the foundation of international human rights law.®® It contains rights which are
affected by climate change such as the rights to life, liberty, security of the human person, health,
equality, property, among other rights. Although the UDHR was not originally intended to be a
binding instrument, some of the principles laid down therein may have attained the status of
customary international law (which is binding)®* and these principles are usually invoked by
litigants and petitioners in support of complaints against human rights violations occasioned by
climate change.

The International Covenant on Economic, Social and Cultural Rights (ICESCR) — The

ICESCR is another instrument under international human rights law that embodies human rights

7 See Jutta Brunnée and Stephen J Toope, “Interactional international law: An Introduction”, (2011) 3:2 International
Theory, 307-318.

80 Sara Seck. “Unilateral Home State Regulation: Imperialism or Tool for Subaltern Resistance?.” (2008) 46:3
Osgoode Hall Law Journal 565-603.

81 Sara L Seck, “Relational Law and the Reimagining of Tools for Environmental and Climate Justice” (2019) 31:1
CJWL 151.; see also for example, the role of non-state corporations in protection of human rights under international
law in Sara L Seck and Penelope Simons, “Resource Extraction and the Human Rights of Women and Girls”, (2019)
31:1 CJWL.

82 UDHR, supra note 24.

8 UN, “Human Rights Law”, online: <https://www.un.org/en/sections/universal-declaration/human-rights-
law/index.html>.

8 Hurst Hannum, “The Status of the Universal Declaration of Human Rights in National and International Law”,
(1995/1996) 25 Georgia J Int'l & Comparative L 287. The parts of the UDHR that can be said to have attained the
status of customary international law, include the right to life, the prohibitions against slavery and torture, prolonged
arbitrary imprisonment, and systematic racial discrimination. See LRWC, “International Human Rights Law: Non-
Treaty Standards”, LWRC, online: < https://www.lrwc.org/education/international-law/non-treaty-standards/>.

8 IBA, ‘Achieving Justice’, supra note 76.
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affected by climate change such as the right to self-determination, equality, food, health, adequate
standard of living, a means of livelihood, the utilization of natural resources, among other rights.*®
The ICESCR came into force in 1976. It expounded the rights under the UDHR and is legally
binding on the 170 party states (through ratification, accession and succession).®” The ICESCR is
one of the instruments that forms the basis of the human rights approach to climate change, and
has been relied upon by litigants in human rights-based climate litigation cases.

The International Covenant on Civil and Political Rights (ICCPR) — The ICCPR mandates
parties to respect the civil and political rights of individuals, such as the right to life, equality,
among other rights.®® The ICCPR came into force in 1976 and is legally binding on its 171 party
states.” The ICCPR has been relied on by litigants in a number of human rights-based climate
litigation cases. The UDHR, the ICESCR and the ICCPR collectively constitute what is known as
“the International Bill of Human Rights.”°

The UN Declaration on the Rights of Indigenous Peoples (UNDRIP) — The UNDRIP was
adopted by the UN General Assembly on 13 September 2007. The UNDRIP creates a “framework
of minimum standards for the survival, dignity and well-being of the indigenous peoples of the
world and it elaborates on existing human rights standards and fundamental freedoms as they apply

to the specific situation of indigenous peoples.”! Although the UNDRIP is not expressed to be

binding, the jury is still out as to whether the UNDRIP has attained the status of customary

8 International Covenant on Economic, Social and Cultural Rights (1966) 993 UNTS 3.

87 UN, “United Nations Treaty Series — International Covenant on Economic, Social and Cultural Rights”, online:
<https://treaties.un.org/doc/Publication/MTDSG/Volume%201/Chapter%20IV/IV-3.en.pdf>.

88 International Covenant on Civil and Political Rights, 16 December 1966, 999 UNTS 171 (entered into force 23
March 1976), online: < https://treaties.un.org/doc/Treaties/1976/03/19760323%2006-17%20AM/Ch_IV_04.pdf>.

8 UN, “United Nations Treaty Series — International Covenant on Civil and Political Rights”, online:
<https://treaties.un.org/doc/Publication/MTDSG/Volume%201/Chapter%20IV/IV-4.en.pdf>.

%0 OHCHR, “International Bill of Human Rights”, online:
<https://www.ohchr.org/documents/publications/factsheet2rev.1en.pdf>.

%1 UN Department of Economic and Social Affairs, “UN Declaration on the Rights of Indigenous People”, online:
<https://www.un.org/development/desa/indigenouspeoples/declaration-on-the-rights-of-indigenous-peoples.html>.
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international law so as to render it binding.”?> The rights of indigenous people protected by the
UNDRIP include the right to life, self-determination, and so on.”> The human rights cases brought
by indigenous peoples have often relied on the UNDRIP among other instruments.

The United Nations Convention on the Rights of the Child (CRC) — The CRC is an
instrument protecting the human rights of the child. The CRC mandates State parties to protect the
right of the child to life, family, health, and other rights.”* The CRC is legally binding on the 196
State parties who have ratified (and acceded to) it.”> The CRC has been one of the instruments
relied on in human rights-based climate litigation cases commenced by or on behalf of children.
There are several other treaties within the international human rights framework relevant to human
rights-based climate litigation such as women’s rights, rights against racial discrimination, rights

of migrant workers, rights of the disabled, among other rights.

2.1.2. International Environmental Law

The instrument discussed hereunder are non-binding documents within the framework of
international environmental law that have shaped (and are still shaping) conversations around the
human rights approach to climate change. These instruments, though not legally binding, have
formed the basis of some of the human rights litigation cases and complaints. They are important

sources of customary international environmental law principles such as the prevention principle,

92 Sylvanus Gbendazhi Barnabas, “The Legal Status of the United Nations Declaration on the Rights of Indigenous
Peoples (2007) in Contemporary International Human Rights Law”, (2017) 6 Int’l Human Rights L 242.

9 United Nations Declaration on the Rights of Indigenous Peoples, GA Res 61/295, UNGAOR 61% Sess,
A/RES/61/295, online: <https://undocs.org/A/RES/61/295>.

9% Convention on the Rights of the Child, 20 November 1989, 1577 UNTS 3, (entered into force 2 September 1990)
[CRC].

% UN, “United Nations Treaty Series — International Covenant on Civil and Political Rights”, online:
<https://treaties.un.org/doc/Publication/MTDSG/Volume%20l/Chapter%20IV/IV-11.en.pdf>.
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no-harm principle, precautionary principle and others.’® The concept of sustainable development
has played a vital role in “spawning” or at least “popularizing” these principles.”’ The
precautionary principle in particular is very central to the concept of of sustainable development
as well as other principles of customary international law.”®

The Declaration at the United Nations Conference on the Human Environment 1972
(Stockholm Declaration) — The Stockholm Declaration contains principles for “the preservation
and enhancement of the human environment.”® Its purpose is to coordinate global efforts to
promote sustainability and safeguard the natural environment. Although the Stockholm
Declaration is not formally binding, its provisions reflect customary international law and continue
to shape future normative expectations with respect to protection of the environment.'®

Rio Declaration on Environment and Development 1992 (Rio Declaration) — The Rio
Declaration is a set of principles that recognize the importance of preserving the environment and
set forth international guidelines for doing so. Just like the Stockholm Declaration, the Rio
Declaration is not formally binding but its provisions reflect principles of customary international
law and continue to shape future normative expectations with respect to protection of the

environment.'?! The Rio Declaration was re-endorsed at Johannesburg in Rio +20.!%2

% Dupuy, supra note 56. As earlier stated, there are arguments that some of these principles are yet to attain status of
customary international law. See note 78 above.

97 David Vanderzwaag, “The Precautionary Principle and Marine Environmental Protection: Slippery Shores, Rough
Seas, and Rising Normative Tides,” (2010) 33:2 Ocean Development & International L 165 at 173.

% Ibid.

9 Stockholm Declaration, Introductory paragraph.

100 Giinther Handl, “Declaration of the United Nations Conference on the Human Environment (Stockholm
Declaration), 1972 and the Rio Declaration On Environment And Development, 19927, (2010) United Nations
Audiovisual Library of International Law, at 3, online: < https://legal.un.org/avl/pdf/ha/dunche/dunche e.pdf>.

101 Giinther Handl, “Declaration of the United Nations Conference on the Human Environment (Stockholm
Declaration), 1972 and the Rio Declaration on Environment and Development, 1992”, (2010) United Nations
Audiovisual Library of International Law, at 3, online: < https://legal.un.org/avl/pdf/ha/dunche/dunche e.pdf>.

192 The Future we want, UN Doc A/RES/66/288, UNGAOR, 66 Sess, (2012).
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United Nations Sustainable Development Goals (SDGs) — The SDGs are the established
model for achieving a better and more sustainable future for all.!®® The SDGs are aimed at tackling
“the global challenges we face, including those related to poverty, inequality, climate change,
environmental degradation, peace and justice.”!** Particularly, Goal 13 of the SDGs is to “take
urgent action to combat climate change and its impacts.”!%® Goal 13 is aimed at implementing the
objectives of the UNFCCC.!% The SDGs are not binding, rather they are soft law instrument and
play an important role in the advancing the principle of sustainable development.!®” Sustainable
development however is arguably a principle of customary international law, and could therefore
have some binding status.!® However, even if it is agreed that the principle has attained the status

of customary law, the fluidity and imprecision of the principle inhibits its bindingness.

2.1.3. International Climate Change Law

There are instruments within the framework of international climate change law that form
the basis of the human rights approach to climate change and have been relied on by litigants in
human-rights based climate litigation cases.'” The acts or omissions constituting human rights
violations are usually measured against the substantial provisions of these instruments, that is to
say, where acts and/or omissions of a State contravene these instruments, litigants argue that such

acts/omissions amount to human rights violations.''® The human-rights based cases typically

103 UN, “About the Sustainable Development Goals”, online: <https://www.un.org/sustainabledevelopment/sustainab
le-development-goals/>.

104 1hid.

105 UNSDGs, supra note 2 at p 14.

196 1bid at 23.

107 Riccardo Pavoni & Dario Piselli, “The sustainable development goals and international environmental law:
normative value and challenges for implementation”, (2016) 13:26 Veredas do Direito, 13-60.

1% Virginie Barral, “Sustainable Development in International Law: Nature and Operation of an Evolutive Legal
Norm”, (2012) 23:2 EU J of Int’l L 377.

199 The history and current role of international human rights law is discussed in more detail subsequently.

110 pee] & Osofsky, supra note 4.

22



contain arguments that States have failed to meet their international commitments towards
reducing GHG emissions, made at the 1988 International Conference on the Changing
Atmosphere, under the UNFCCC,'!! the Kyoto Protocol,!!? the 2009 Copenhagen Accord,'' the
2010 Cancun Agreement''* and the Paris Agreement 2015. These cases measure the acts,
omissions, laws and policies of States against the aforementioned commitments and argue that
States are in breach of these international commitments.

The United Nations Framework Convention on Climate Change (UNFCCC) — The purpose
of the UNFCCC is to promote agreements that “stabilize greenhouse gas concentrations in the
atmosphere at a level that will prevent dangerous human interference with the climate system, in
a time frame which allows ecosystems to adapt naturally and enables sustainable development.”!!

The Kyoto Protocol 1995 — The Kyoto Protocol operationalizes the UNFCCC by
committing industrialized countries to limit and reduce greenhouse gases (GHG) emissions in
accordance with agreed individual targets.!'® The Protocol itself only asks those countries to adopt
policies and measures on mitigation and to report periodically. Notably, despite signing the

Protocol, the United States did not ratify it, while Canada which ratified it in 2002 withdrew from

the Protocol in 2011.!"7

" United Nations Framework Convention on Climate Change, 9 May 1992, 1771 UNTS 107, (21 March 1994),
preamble to the UNFCCC [UNFCCC].

12 Kyoto Protocol to the United Nations Framework Convention on Climate Change, (1997) 2303 UNTS 162 adopted
at COP3 in Kyoto, Japan, on 11 December 1997.

13 Copenhagen Accord, Dec 2/CP. 15, UNFCCCOR, 2009, FCCC/CP/2009/11/Add. 1, online:
<http://unfccc.int/files/meetings/cop 15/application/pdf/copl5 cph auv.pdf>.

"4 The Cancun Agreements: Outcome of the Work of the Ad Hoc Working Group on Long-term Cooperative Action
under the Convention, Dec. 1/CP.16, UNFCCCOR, 2010, FCCC/CP/2010/7/Add.1,

13 United Nations Framework Convention on Climate Change, 9 May 1992, 1771 UNTS 107, (21 March 1994),
preamble to the UNFCCC [UNFCCCY;, UNFCCC, “About the Secretariat”, online:
<https://newsroom.unfccc.int/about-us/about-the-secretariat>.

16 Supra note 112.

"7 United Nations Treaty Collection, Chapter XXVII: Environment (7a).
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The Paris Agreement — This is an agreement within the UNFCCC limiting greenhouse gas
emissions, mitigation, adaptation, and loss & damage, and its long-term temperature goal is to
keep “the increase in global average temperature to well below 2 °C above pre-industrial levels;
and to pursue efforts to limit the increase to 1.5 °C, recognizing that this would substantially reduce

the risks and impacts of climate change.”!!8

2.1.4. Regional Instruments

There are several regional instruments that form the basis of the human rights approach to
climate change. These regional instruments include the American Convention on Human Rights
(1969),'"? the African Charter on Human and Peoples’ Rights (1981),'?° the European Convention
for the Protection of Human Rights and Fundamental Freedoms (1950),'?! and Protocols made
thereunder. These various instruments have been relied upon in human rights-based climate
litigation cases. In the respective regions, plaintiffs argue that acts and omissions of States adverse

to the climate system contravene the human rights guaranteed under these regional instruments.'??

2.1.5. National Constitutions and Laws

Constitutions and other laws protecting human rights have formed the basis of human rights-

based climate change litigation cases. Plaintiffs typically argue that these domestic human rights

18 Paris Agreement, article 2.1(a).

119(1969) 1144 UNTS 123.

120 (1989) 1520 UNTS 217.

121(1950) 213 UNTS 221.

1221BA, ‘Achieving Justice’, supra note 76; For detailed discussion of regional cases on human rights although without
a specific focus on climate change, see Donald McCrimmon, “Regional Human Rights Regimes and Environmental
Protection: A Comparison of European and American Human Rights Regimes’ Histories, Current Law, and
Opportunities for Development”, PhD Thesis, (Dalhousie University, 2017), online:
<https://dalspace.library.dal.ca/handle/10222/72765>.
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laws as well as international human right law have been breached when laws, policies and actions
of States do not align with international climate law. The countries where the constitution and
human rights laws have been invoked in climate litigation cases include Canada, the United States,
the Netherlands, Germany, Canada, South Africa, Nigeria, Argentina, Austria, Pakistan, France,

Ireland, Colombia, Norway, Switzerland, Belgium.'??

2.2. The Evolution of the Human Rights Approach to Climate Change

Human rights linkages to climate change are rooted in the discourse on the relationship
between human rights and the environment.'?* It would therefore be beneficial to examine how the
relationship between human rights and the environment came to be recognised in order to better
understand the evolution of the human rights approach to climate change. The sources considered
for the purpose of examining the evolution of the human rights approach include international legal
instruments with respect to human rights, the environment, climate change, and sustainable
development, as introduced above.

The right to a healthy environment is generally considered to have first gained recognition
internationally at the UN Conference on the Human Environment, held in Stockholm in 1972
(Stockholm Declaration). Principle 1 of the Stockholm Declaration provides as follows:

Man has the fundamental right to freedom, equality and adequate conditions of life, in
an environment of a quality that permits a life of dignity and well-being, and he bears

122 Sabin Center for Climate Change Law, “Climate Change Litigation Databases”, online:
<http://climatecasechart.com/>. For discussions on Stats with constitutional provisions in relation to environment, see
David R Boyd, The Environmental Rights Revolution: A Global Study of Constitutions, Human Rights, and the
Environment (Vancouver: UBC Press, 2012), [ David Boyd]; David R Boyd, PAPER #4: The Status of Constitutional
Protection for the Environment in Other Nations, (David Suzuki Foundation, 2013) at 6, online:
<https://davidsuzuki.org/wp-content/uploads/2013/11/status-constitutional-protection-environment-other-
nations.pdf>, [Boyd Paper 4].

124 Michael Burger & Jessic Wentz, Climate Change and Human Rights (UNEP/Sabin Center for Climate change Law,
2015), p. 11, online: < http://columbiaclimatelaw.com/files/2016/06/Burger-and-Wentz-2015-12-Climate-Change-
and-Human-Rights.pdf>, [Burger].

25



a solemn responsibility to protect and improve the environment for present and future
generations.

The Stockholm Declaration, although not legally binding, has nonetheless been influential in
articulating the relationship between human rights and the environment.'?* Prior to the Stockholm
declaration, Switzerland was the only country to include the right to a healthy environment in its
constitution in 1971.!6 It was only after the Stockholm Declaration that other States began to
incorporate the right to a healthy environment into their constitutions. Another stride in the
recognition of the right to a healthy environment was the UN’s adoption of the report by the World
Commission on Environment and Development (WCED) in 1990 declaring that “all individuals
are entitled to live in an environment adequate for their health and well-being.”'?” In 1992, the
United Nations Conference on Environment and Development was convened in Rio de Janeiro in
1992, and it was there that the Rio Declaration was adopted by the UN General Assembly.
Principle 1 of the Rio Declaration states that “Human beings are at the centre of concerns for
sustainable development. They are entitled to a healthy and productive life in harmony with
nature”.!?8 The Rio conference of 1992 also led to the adoption of Agenda 21,'** an implementation
plan for sustainable development, which recognised the fundamental connections between the
environment and human well-being, and acknowledged the essential need to respect human rights

especially those of women and indigenous peoples, in formulating and implementing sustainable

125 Bridget Lewis, Environmental Human Rights and Climate Change: Current Status and Future Prospects
(Singapore: Springer, 2018) at 79 [Lewis, “Human Rights and Climate Change ).

126 Boyd Paper 4, supra note 123 at 4 & 13; David Boyd, supra note 123 at 6.

127 Need to ensure a healthy environment for the well-being of individuals, GA Res 45/94, UNGAOR, 45™ Sess, UN
Doc A/RES/45/94 (1990), online: < https://undocs.org/en/A/RES/45/94>.

128 Report of the United Nations Conference on Environment and Development: Rio Declaration, UNGAOR,
A/CONF151/26 (Vol 1} (1992), online: <
https://www.un.org/en/development/desa/population/migration/generalassembly/docs/globalcompact/A_ CONF.151
_26_Vol.I Declaration.pdf> [Rio Declaration].

129 United Nations Conference on Environment and Development: Agenda 21, UNSD (1992), online:
<https://sustainabledevelopment.un.org/content/documents/Agenda2 1.pdf>.
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development practices.'** Neither the Rio Declaration nor Agenda 21 conceptualised the
environment as a human right. For this reason, it has been argued by some that both instruments
cannot be seen as progress for the environment - human rights discourse.!*! However, it is worth
noting that 1992 was the peak year for the incorporation of environmental rights and
responsibilities into national constitutions, as new environmental provisions were included in 18
national constitutions in that year alone (in the Global North and Golbal South). '*?

Also, one of the earliest judicial decisions acknowledging the relationship between the
environment and human rights was delivered around this period in 1993 by the Supreme Court of
the Philippines in the case of Minors Oposa v. Secretary of the Department of Environmental and
Natural Resources'* wherein it was recognised that the destruction of rain forests in the
Philippines violated the right of the people to a balanced and healthful ecology and the right to
self-preservation and self-perpetuation, which was enshrined in the 1987 Constitution of the
Philippines. This case also had intergenerational equity as a major component as the Court held
that the duty to protect the environment is owed not just to the present generations, but also to
future generations.

The next major step came in 1994, with the publication of the UN Draft Principles on

Human Rights and Environment, which proclaimed that “all persons have the right to a secure,

healthy and ecologically sound environment [and that] this right and other human rights, including

130 Lewis, “Human Rights and Climate Change”, supra note 125 at 80.
31 Ibid.

132 Boyd Paper 4, supra note 123 at 6.

133 30 July 1993, 224 Supreme Court Reports Annotated (SCRA) 792.
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civil, cultural, economic, political and social rights, are universal, interdependent and
indivisible.”!** However, the principles were never adopted by the UN.!3

Another instrument worth mentioning is the Johannesburg Declaration for Sustainable
Development which was endorsed by the UNGA in 2003.'3¢ Although the Declaration does not
speak of human rights, it speaks of the connections between the environment and human well-
being, recognising the “interdependent and mutually reinforcing pillars of sustainable
development — economic development, social development and environmental protection” and
confirming responsibility of individual states to advance and strengthen these at local, national,
regional and global levels.'*’

Although links were being established between human rights and the environment, there
seemed to be no linkage between human rights and climate change. The climate change dimension
of the human rights and environment conversation came into the picture in 2005 when a group of
Inuit people submitted a petition to the Inter-American Commission on Human Rights (IACHR)
requesting relief for human rights violations resulting from the impacts of global warming and
climate change.!*® The petition specifically alleged that the United States was in violation of the
human rights of the Inuits by failing to adequately regulate GHG emissions because the emissions

had occasioned widespread environmental changes. Although the IACHR never issued a decision

134 Fatma Zohra Ksentini, Report of the Special Rapporteur on Human Rights and the Environment, UN Doc
E/CN.4/Sub.2/1994/9 (6 July 1994), art 2. The Special Rapporteur’s mandate was to prepare a study on the relationship
between the preservation of the environment and promotion of human rights. See para 8.

135 Adriana Fabra Aguilar & Neil A F Popovic, “Lawmaking in the United Nations: The UN Study on Human Rights
and the Environment”, (1994) 3:4 Rev of European Community & International Environmental L, p 197.

136 World Summit on Sustainable Development, UNGAOR, UN Doc Res 57/253, 55" Sess, (2003). The Rio
Declaration was also re-endorsed in this summit.

137 Ibid, preamble at 2.

138 Re: Petition by Sheila Watt-Cloutier et al to the Inter-American Commission on Human Rights Seeking Relief from
Violations Resulting from Global Warming Caused by Acts and Omissions of the United States (7 Dec 2005) Petition
No P-1413-05 [Inuit Petition].
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on the merits,'? the petition did succeed in drawing public attention to the severe effects of global
warming on the Inuit and sparking further dialogue about the human rights implications of climate
change.'*

The second landmark in the linkage between human rights and climate change was in
November 2007 when the Small Island Developing States (SIDS) adopted the Male’ Declaration
on the Human Dimension of Global Climate Change, which was the first international agreement
to explicitly recognize that “climate change has clear and immediate implications for the full
enjoyment of human rights.”'*! The Male Declaration also called upon the Conference of the
Parties (COP) to the UNFCCC and the UN human rights bodies to launch a collaborative process
for assessing the human rights implications of climate change.!*> That same month, the OHCHR
issued a public statement for the Bali Climate Change Conference (COP13) acknowledging that
“climate change can adversely affect the fundamental human rights of present and future
generations” and reminding the COP that governments have both a moral and legal obligation to
protect and promote basic human rights when tackling climate change.!** The OHCHR
subsequently released a report in 2009 detailing the implications of climate change for the

enjoyment of human rights and for the obligations of states under international human rights

139 Because according to the IAHRC, the “information provided does not enable us to determine whether the alleged
facts would tend to characterise a violation of rights protected by the American Declaration”. See Decision of the
IAHRC on Sheila Watt-Cloutier et al, Petition No P-1413-05 (16 November 2006) by Ariel E Dulitaky - Assistant
Executive Secretary.

140 Se’bastien Jodoin, Shannon Snow & Arielle Corobow “Realizing the Right to Be Cold? Framing Processes and
Outcomes Associated with the Inuit Petition on Human Rights and Global Warming”, (2020) 54:1 Law & Society
Review 168-200 at 171 & 195 [Jodoin]; Bratspies, supra note 197 at 15; Lewis, “‘Human Rights and Climate Change”,
supra note 125 at 155.

141 “Male’ Declaration on the Human Dimension of Global Climate Change”, in: International Law & World Order:
Weston's & Carlson's Basic Documents, Weston & Carlson, online: <http://dx.doi.org/10.1163/2211-
4394 rwilwo SIM 032888>, preamble; Rowena Maguire & Xiaoyi Jiang, “Emerging Powerful Southern Voices:
Role of BASIC Nations in Shaping Climate Change Mitigation Commitments”, 214 in Shawkat Alam, Sumudu A
Atapattu, Carmen G Gonzalez, Jona Razzaque, International Environmental Law and the Global South (New York:
Cambridge University Press, 2016).

142 Burger, supra note 124 at 12 & 13.

143 Ibid.
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law.'** Similarly, UNHRC resolutions made at about the same time laid emphasis on the
relationship between the human rights, the environment and climate change.'*® This increasing
recognition of the relationship between human rights and the environment as well as climate
change informed the Human Rights Council’s creation of a special mandate “on the issue of human
rights obligations relating to the enjoyment of a safe, clean, healthy and sustainable
environment.”'*® Under this mandate, John Knox was appointed as an Independent Expert in 2012
and was given the task of articulating the human rights obligations which relate to the enjoyment
of a safe, clean, healthy and sustainable environment.'*’ In his final report, Knox included a draft
of the Framework Principles on Human Rights and the Environment. The Framework Principles
on Human Rights and the Environment highlights the interdependence of human rights and a good
environment by mandating states to ensure a safe, clean, healthy and sustainable environment in
order to respect, protect and fulfil human rights; and to respect, protect and fulfil human rights in
order to ensure a safe, clean, healthy and sustainable environment. 4 According to the OHCHR:

States have obligations to protect human rights from environmental harm and
obligations to fulfil their international commitments. The foreseeable and potentially
catastrophic adverse effects of climate change on the enjoyment of a wide range of
human rights give rise to extensive duties of States to take immediate actions to prevent
those harms. To comply with their international human rights obligations, States
should apply a rights-based approach to all aspects of climate change and climate
action. Applying a rights-based approach clarifies the obligations of States and
businesses; catalyses ambitious action; highlights the plight of the poorest and most

144 OHCHR Report 2009, supra note 52.

145 Human rights and the environment, A/HRC/RES/16/11, UNHRCOR, 16" Sess, (2011); Human Rights and Climate
Change, Res 7/23, UNHRCOR, 41% meeting (2008); Human Rights and Climate Change, Res 10/4, UNHRCOR, 1oth
Sess, (2009); Human Rights and Climate Change, A/RES/RES/18/22, UNHRCOR, 18™ Sess, (2011).

146 Human rights and the environment, UN Doc A/HRC/RES/19/10, UNHRCOR, 19 Sess, (2012), para 2.

147 Ibid.

148 OHCHR, Framework Principles on Human Rights and the Environment, UN Doc A/HRC/37/59, 24 January 2018,
principles 1 & 2 [OHCHR Framework].
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vulnerable; and empowers people to become involved in designing and implementing
149

solutions.
Another major development in the environment and human rights discourse is the Inter-American
Court of Human Rights (IACHR) Advisory Opinion on the Environment and Human Rights in
2017.1%% In this opinion, the IACHR “recognized the existence of an irrefutable relationship
between the protection of the environment and the realization of other human rights, due to the
fact that environmental degradation affects the effective enjoyment of other human rights.”'>! In
addition, “the Court emphasized the interdependence and indivisibility between human rights, the
environment and sustainable development,” since the full enjoyment of all human rights depends
on a favorable environment.'>?

It is equally important to note that discussions on the relationship between human rights and
climate change are gaining traction in the international context under the auspices of the UN
Framework Convention on Climate Change (UNFCCC).!>* In COP 16 held in 2010, in Cancin,
Mexico, it was noted that the adverse effects of climate change have implications for the effective
enjoyment of human rights, that the effects will be felt most acutely by those segments of the
population that are already vulnerable, and that States parties should, in all climate change-related

actions, fully respect human rights.!>* Also, the relationship between human rights and the

environment is also acknowledged in the Paris Agreement.!>> While the main body of the Paris

149 “Report of the Special Rapporteur on the issue of human rights obligations relating to the enjoyment of a safe,
clean, healthy and sustainable environment”, UN Doc A/74/161, OHCHR, 74" sess (2019) at para 62.

10 TACHR, Advisory Opinion OC-23/17 of November 15, 2017, Requested by the Republic of Colombia, para 47,
online: <http://www.corteidh.or.cr/docs/opiniones/seriea 23 ing.pdf>, [[ACHR opinion].

151 Ibid.

152 Ibid.

153 Peel & Osofsky supra note 4 at 45.

15 OHCHR Report 2019 supra note 53 at para 53.

155 Paris Agreement, supra note 65.
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Agreement does not mention human rights in its operative provisions as many had hoped, it
included the following reference to human rights in its preamble:

Acknowledging that climate change is a common concern of humankind, Parties
should, when taking action to address climate change, respect, promote and consider
their respective obligations on human rights, the right to health, the rights of
indigenous peoples, local communities, migrants, children, persons with disabilities
and people in vulnerable situations and the right to development, as well as gender
equality, empowerment of women and intergenerational equity.

Over the years, the link between human rights and the environment have come to be recognised
internationally. Although an internationally binding instrument clearly establishing this link or
recognising the right to a healthy environment has not yet been created, there has been

overwhelming recognition of this link regionally and nationally.

2.3. Human Rights with Linkages to Climate Change
Climate change impacts a number of rights and some of these rights as highlighted by the

OHCHR are briefly summarized below.

2.3.1. The Right to Life

The right to life is a fundamental human right.!>® The protection of the right to life places
an obligation on states to refrain from intentionally causing the death of any person, and to take
appropriate measures in order to ensure the effective protection of the life of every human being.'>’
Climate-related deaths are caused by extreme weather events, heat waves, floods, droughts,

wildfires, water-borne and vector-borne diseases, malnutrition and air pollution. Globally, at least

156 UDHR, supra note 24.
157 Luminita Dragne & Cristina Teodora Balaceanu, The Right to Life — A Fundamental Human Right (March 14,
2014). Social Economic Debates, Vol. 2, No. 2, December 2013, online: <https://ssrn.com/abstract=2408937>.
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150,000 premature deaths annually are linked to climate change.!>® For example, the heat wave
that struck western Europe in 2003 caused approximately 70,000 premature deaths.!>® The World
Health Organisation, using an optimistic case scenario, projects a highly conservative estimate of
250,000 additional deaths each year due to climate change between 2030 and 2050, resulting from

heatwaves, diarrhoea, malaria and childhood undernutrition.'®°

2.3.2. The Right to Health

The right to health protects the right of everyone to a standard of living necessary for their
health and well-being.'®! The adverse health impacts of climate change include premature deaths,
increased incidences of respiratory disease, cardiovascular disease, malnutrition, stunting, wasting,
allergies, heat stroke, injuries, water and vector-borne diseases and mental illness.'®? Hundreds of
millions of people are exposed to extreme weather events annually, resulting in injuries, illnesses
and mental health issues. Additionally, climate change ‘“erodes many of the key social and
environmental determinants of health, including access to adequate food and water, clean air,

culture and livelihoods.”!%?

1538 OHCHR Report 2019 supra note 53 at para 29.

159 Ibid.

10 World Health Organisation, COP 24 Special Report: Health and Climate Change (Geneva: WHO, 2018) at 24.
16l UDHR, supra note 24, art 25.

162 OHCHR Report 2019 supra note 53 at para 31.

163 Ibid.
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2.3.3. The Right to Food

The right to food denotes the right of everyone to an adequate standard of living as it relates

d'®* and the right to be free from hunger.'®> The United Nations

to the entitlement to adequate foo
Food and Agriculture Organization (FAO) identifies climate variability and extremes as “some of
the key drivers behind the recent uptick in global hunger and one of the leading causes of severe
food crises, and the cumulative effect of changes in climate undermines all dimensions of food
security — food availability, access, utilization and stability”.!%® According to an estimate by the
World Bank, “a 2°C increase in the average global temperature would put between 100 million
and 400 million more people at risk of hunger and could result in over 3 million additional deaths

from malnutrition each year.”'®’

2.3.4. The Right to Water and Sanitation

The United Nations recognizes the human right to water and sanitation and also
acknowledges “that clean drinking water and sanitation are essential to the realisation of all human
rights.”!® As a result of this recognition, the UN has continually urged “States and international
organisations to provide financial resources, help capacity-building and technology transfer to help
countries, in particular developing countries, to provide safe, clean, accessible and affordable

drinking water and sanitation for all.”!®” Climate change affects precipitation patterns all over the

164 UDHR, supra note 24, art 25.

165 JCESCR, supra note 86.

166 FAQ, IFAD, UNICEF, WFP & WHO, 2018 — The State of Food Security and Nutrition in the World: Building
Climate Resilience for food security and nutrition (Rome: FAO, 2018).

167 Rosina M Bierbaum, Marianne Fay & Bruce Ross-Larson [ed], World Development Report 2010 Development
and Climate Change (English), (Washington, DC: World Bank Group, 2010) at 5, online:
<http://documents.worldbank.org/curated/en/201001468159913657/World-development-report-2010-development-
and-climate-change>.

18 The human right to water and sanitation, GA Res 64/292, UNGAOR, 64% Sess, (2010).
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world especially in developing countries, with some dry areas receiving less precipitation and wet
areas receiving more frequent and intense precipitation.!”® Climate change adversely affects water
supplies, grazing opportunities and livestock herds, and increasing competition, conflict and

insecurity, which in turn adversely affect indigenous pastoralists in certain areas.

2.3.5. The Rights of the Child

Article 24(c) of the CRC recognizes the right of the child to the enjoyment of the highest
attainable standard of health, and therefore mandates states to ensure that they consider the dangers
and risks of environmental pollution among the factors in protecting this right.!”! Climate change
is one of the dangers and risks of environmental pollution and therefore interferes with this right
of the child.

According to the OHCHR, climate change exacerbates the vulnerability of children to
health problems, such as vector-borne diseases, malnutrition, acute respiratory infections,
diarrhoea and other water-borne illnesses.!’”? Extreme weather events pose unique threats to the
health and well-being of young bodies and minds.!”® Globally, over 500 million children live in
extremely high-risk flood zones; 160 million live in high or extremely high drought severity zones;
and 115 million are at high risk because of tropical cyclones.!” It is estimated that by 2040, almost
600 million children will live in regions without sufficient water resources.'!” The United Nations

Children’s Fund warns that “climate change will harm the poorest and most vulnerable children

170 OHCHR Report 2019, supra note 53 at para 37.

17 Convention on the Rights of the Child, GA Res 44/45, UNGAOR, UN Doc A/74/161 (1989).

172 OHCHR Report 2019, supra note 53 at para 44.
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online: <https://www.unicef.org/publications/files/Unless_ we act now The impact of climate change on childre
n.pdf>.
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first, hardest and longest”.!”® This right of the child also forms part of the discourse on

intergenerational equity which is discussed in fuller detail in chapter four.

2.3.6. The Rights of Vulnerable Populations

The impact of climate change is felt disproportionately among different groups depending on
social, economic, cultural, political and geographic circumstances.!”” These circumstances render
certain population more vulnerable to climate change than others. Such vulnerable groups include
indigenous people, low island states, developing countries, women and children in low-income
countries, elderly persons, persons with disabilities, and so on. These groups contribute the least
to climate change, yet, they are the most impacted. These groups must be able to seek remedies

notwithstanding their disadvantaged position, in line with the PANEL principles outlined earlier.

2.3.7. The Right to a Healthy Environment

The right to a healthy environment denotes the right to a safe, clean, healthy and sustainable
environment.'”® The substantive elements of this right include a safe climate, clean air, clean water
and adequate sanitation, healthy and sustainably produced food, non-toxic environments in which
to live, work, study and play, and healthy biodiversity and ecosystems.!” It therefore follows that
the right to a healthy climate is a subset of the right to a healthy environment, until such a time as

the right to a healthy climate is recognised as a standalone right.

176 Ibid.
177 OHCHR Report 2019, supra note 53 at para 45.
178 OHCHR Report 2019, supra note 53 at para 43.
179 Ibid.
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The right to a healthy environment is recognized in law by at least 155 Member States of
the UN.'® These Member States are legally obligated, through treaties, constitutions, and
legislation, to respect, protect, and fulfil the right to a healthy environment.'8! This may seem an
overwhelming number. However, when one considers the fact that human rights are meant to be
universal as expressed in the preamble to the UDHR which recognises that human rights principles
are to apply to “all peoples and all nations”'*?, the remaining nations yet to recognise this right
would seem a more significant number.'®* It is important to mention that some scholars have
advocated expanding existing human rights to include environmental rights dimensions
(“greening” of human rights) rather than recognising an independent right to a healthy
environment. '8

Notwithstanding the wide recognition and importance of the right to a healthy environment,
the right is yet to be recognized at the international level, as there is no international instrument
that establishes and/or explicitly recognizes this right.'®> This non-recognition of the right to a

healthy environment seems to question the universality of this right and its status under
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the groups most vulnerable to climate change. This query is of course without prejudice to the attribution of larger
chunk of responsibility for climate change to developed countries.

184 This was noted by John H Knox in his 2010 report to the UNHRC. See John Knox, Report of the Independent
Expert on the issue of human rights obligations relating to the enjoyment of a safe, clean, healthy and sustainable
environment, UNHRCOR, 23" Sess, UN Doc A/HRC/22/43 (2010), para 16; Alan Boyle, “Human Rights and the
Environment: Where Next?” (2012) 23:3 EU Jof Int’l L 613 at 616.
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international human rights law.!%¢ The right to a healthy environment is discussed in more detail

in the next chapter.

2.4. Summary

The conclusion in this chapter is that the legal frameworks under international human rights
law, international environmental law, international climate law as well as domestic constitutions
support the human rights approach to climate change. Notably, international climate law
instruments do not contain strong references to human right. Similarly, the human rights law
instruments do not reference climate change. However, there is sufficient evidence that climate
change violates human rights and that the human right approach is valuable in combatting climate
change. A major challenge identified in this chapter is the absence of recognition of the right to a
healthy environment in the international instruments in spite of an overwhelming recognition of

the right among States.

186 John Knox, Report of the Special Rapporteur on the issue of human rights obligations relating to the enjoyment of
a safe, clean, healthy and sustainable environment, UN Doc A/73/188, UNGAOR, 73" Sess (2018) at paras 49, 52,
54 & 59; John Knox, “Constructing the Human Right to a Healthy Environment”, (2020) Annual Rev of L & Social
Science (forthcoming publication), online (pdf): <https://ssrn.com/abstract=3542591>.
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Chapter Three: The Relationship between the Right to a Healthy Environment and Climate
Change

The chapter highlights the right to a healthy environment as one of the key components of
the human rights approach. The chapter examines the need for a right to a healthy environment
and theoretical justifications of the right. The chapter thereafter examine the benefits of adopting

the human rights approach and the arguments against the approach.

3.1. The Case for Recognition of the Right to a Healthy Environment

There have been divided opinions on the establishment of a distinct right to a healthy
environment. Some scholars against the recognition of the right have contended that recognizing
the right to a healthy environment would amount to endorsing an anthropocentric approach to
environmental protection.'®” The response to this concern would be that the human rights approach
can be remodelled to protect other species and unborn generations and can be employed alongside
other approaches. Others have argued that the right to a healthy environment should not be
recognized due to the difficulty in defining the right.!3® The response to this is that the difficulty
in defining the right is not a sufficient reason for rejecting the right, especially since there are other
rights that are recognized despite the difficulty defining them.'® Also, the difficulty in delineating
human rights has been observed to be exaggerated.'”® Moreover, the courts and tribunals are there

to delineate the scope of the rights.!! There are also arguments against the recognition of the right

187 Atapattu, “Human Right Approaches”, supra note 49 at 50.

188 Ibid, at 51.

18 [bid. Atapattu gives the example of the rights against torture and discrimination in respect of which there exists
certain difficulties in recognising what constitutes ‘torture’ and ‘discrimination’. Another example of a vague right is
the right to dignity of human persons. See Conor O’Mahony, “There is no such thing as a right to dignity”, (2012)
10:2 International Journal of Constitutional Law, 551.

190 Burns H Weston & David Bollier, “Toward a recalibrated human right to a clean and healthy environment: making
the conceptual transition”, (2013) 4:2 J of Human Rights and the Environment, 116 at 129.

1 Ibid.
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on the basis that the proliferation of human rights would trivialise the significance of the human
rights framework in its entirety.'”? The discussions on the justification of the right to a healthy
environment in the next section is therefore instructive, as they shed light on the need for
recognition of the right.

It has been suggested that not only should the right to a healthy environment be recognised
and codified, but it should be constitutionalised. Boyd observes that the inclusion of environmental
rights in the constitution is “catalytic for stronger environmental laws/regulation and the
enforcement thereof” and that “nations with green constitutions have smaller ecological footprints
and have reduced air pollution up to 10 times faster than nations without environmental provisions
in their constitutions.”'”> According to Boyd, the existence of provisions suggestive of
environmental rights in laws other than the constitution does not suffice because “they are far
weaker legally, politically and symbolically than constitutional recognition of the right to a healthy
environment would be.”'®* On the other hand, there are also concerns that constitutionalizing
environmental rights leaves decision-making on environmental matters (which is largely a policy
issue) to the interpretation of the court, thereby undermining executive discretion.!®® The view in
this thesis is that mere recognition of the right under domestic laws (other than the constitution)
by states does not suffice. An important point to keep in mind is that acts that threaten a healthy
environment are not necessarily illegal as they are oftentimes backed by law. It is therefore

somewhat difficult to contradict express provisions of the law with rights implied from the rights

192 Lewis, “Human Rights & Climate Change”, supra note 125 at 129.

193 John R Boyd, “Should Environmental rights be in the constitution? — Enshrine our right to clear air and water in
the Constitution”, Policy Options (3 March 2014), online: <https:/policyoptions.irpp.org/fr/magazines/second-
regard/boyd-macfarlane/>, [Boyd, “Environmental Right in Constitution”].
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macfarlane/>, [Macfarlane].
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to life, health, among other rights. Thus, constitutional recognition of the right could bring more
clarity and potentially elevate the protection of the right above contradictory provisions of other
laws that directly or indirectly empower environment-unfriendly acts. However, it must be noted
that some constitutions only apply to actions by States and cannot be applied directly to acts by
non-state actors.'*® In such jurisdictions, it is important for the constitutions to be amended to apply
to non-state actors. In the meantime however, the right has to be enshrined in the human rights
legislation governing the acts of private entities.

With respect to international recognition of the right, there are those who take the view that
the recognition of the right to a healthy environment under international law is not essential to its
existence.!”’ Bratspies notes that rights are established in a bottom-up process i.e. by victims
seeking redress for violation of their rights domestically before international recognition.!'®®
However, there are also opposing views that the bottom-up process is not the only approach to the
establishment of rights considering the fact that rights enshrined in international law instruments
could serve as catalysts for domestic human rights legislation and action.!'®

The need for establishment of the right to a healthy environment internationally has become
apparent given the larger responsibility of developed countries for climate change, the
transboundary impacts of which are suffered more by some of the developing states including

small island states. While it benefits citizens within a country, the recognition of the right to a

healthy environment under domestic legislation is not likely to place an obligation on states to

19 Aoife Nolan, “Holding non-state actors to account for constitutional economic and social rights violations:
Experiences and lessons from South Africa and Ireland”, (2014) 12:1 International J of Constitutional L, Volume 12,
Issue 1, January 2014
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199 Roland Wilson, "The Domestic Impact of International Human Rights Law" (1993) 19:3 Commonwealth L Bull
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protect environmental rights beyond the territorial borders of the state since such domestic
legislation does not confer rights on persons outside the country. Consequently, both the previous
and current Special Rapporteurs on human rights and the environment have consistently
recommended the recognition of this right at the international level.

In the Framework Principles on Human Rights and the Environment, the OHCHR highlights
the interdependence of human rights and the existence of a good environment by mandating states
to ensure a safe, clean, healthy and sustainable environment in order to respect, protect and fulfil
human rights; and to respect, protect and fulfil human rights in order to ensure a safe, clean, healthy
and sustainable environment.?%’ This provides a compelling basis for the United Nations to move
expeditiously to provide global recognition of the right to a healthy and sustainable environment,
as recommended both by the previous and current Special Rapporteurs on human rights and the
environment. Since the right to a healthy environment is understood to include the right to a safe
climate, it therefore appears that the recognition of the right to a healthy environment
internationally would invariably protect the right to a safe climate under international law.

A key point regarding the right to a healthy environment is that the right has been very central
to the acceptance of human right framing of climate change lawsuits in courts. As will be discussed
in subsequent chapters, virtually all the cases where the court has accepted human rights framing
of climate change have hinged on the violation of the right to a healthy environment whether as a
separate substantive right or as a derivative of other human rights. These decisions highlight the

importance of the recognition of the right to a healthy environment.

200 OHCHR Framework, supra note 148, principles 1 & 2.
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3.2. Theoretical Justifications for the Right to a Healthy Environment

It is important to note that the recognition of the right to a healthy environment does not
imply severance of climate change’s linkages with other human rights, rather it provides a more
direct tool for the human rights approach to climate change, such that the right to a healthy
environment can be enforced alongside other rights. The importance of the recognition of the right
to a healthy environment lies in the fact that it is a more direct right under which human rights
violations can be redressed. The recognition of the right to a healthy environment also provides a
foundation for the right to a safe climate system. According to the OHCHR, “a safe climate is a
vital element of the right to a healthy environment and is absolutely essential to human life and
well-being.”?°! As earlier discussed, there is no express recognition of the right to a healthy
environment under international law. 2°* Since the right to a safe climate system is a subset of the
right to a healthy environment, the non-recognition of the right to a healthy environment invariably
means non-recognition of the right to a safe climate system. However, from a theoretical point of
view, the right to a safe climate could also be seen as having a wider scope than (or as being
entirely distinct from) the right to a healthy environment. Nevertheless, since the right to a safe
climate appears to be a budding discourse, it may be safer for the time being to think of it as it is
defined within the OHCHR framework i.e. as a subset of the right to a healthy environment. The
frontiers of the right to a safe climate can be further expanded when the right to a healthy
environment has been recognised internationally (if need be).

The non-recognition of the right to a healthy environment has been attributed to the absence

of a theoretical justification for the existence of such a right.?”> There are several theories that can

201 OHCHR Report 2019 supra note 53 at para 43.
202 Boyd Report 2019, supra note 181 at para 16.
203 Lewis, “Human Rights and Climate Change,” supra note 125 at 95.

43



provide some bases for discussions on how the right to a healthy environment can be justified.
Some of these theories are discussed in this section and include liberal theories of human rights
(natural rights theory, will theory and interest theory) and the feminist theory of relational

autonomy.

3.2.1. Liberal Theories of Human Rights

Since Western liberal theories of human rights have had a significant impact on the
development of international human rights law and appear to be the most widely relied on theories

204 wwe will first examine some of these Western liberal

in evaluating the notion of human rights,
theories — the natural rights theory, the will theory and the interest theory.

The position of the natural rights theory is “that each individual person is entitled to a
number of fundamental claims which derive from their inherent human dignity, [i.e.] things that
are essential to the protection of human nature and dignity, those things necessary for the
maintenance of a life worthy of a human being.”?** For a right to qualify as a human right within
the definition of the natural rights theory, it must be necessary to advance human dignity
(dignity),?% must be justifiable without reference to other human rights (independence),?*’ and
must be an individual right as opposed to a collective right (individuality).?’® Regarding the

indispensability to dignity, the theory posits that “only interests that are essential to one’s standing

as a moral person [and] one’s status as a fully human being are human rights.”?% With respect to

204 Lewis, “Human Rights & Climate Change”, supra note 125 at 98.

205 Ibid at 96.

206 John Finnis, Natural law and natural rights, 2" ed (New York: Oxford University Press) at 210, 225, 272 & 273.
207 Jack Donnelly, “In search of the unicorn: the jurisprudence and politics of the right to development”, (1985) 15
Calif West Int’l Law J 474 at 484. [Donnelly, “Right to Development].

208 Ihid at 497.

209 Jack Donnelly, “Human rights as natural rights”, (1982) 4:3 Human Rights Q 391 at 404 [Donnelly, “Human
Rights™].
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independence, it is understood that the right must be “independently justifiable, and not merely
instrumental to fulfilment of other rights.”?' Individuality denotes that the right must be held by
individuals and not by groups.?!! It is noted that the fact that members of a particular class each
possess the same set of rights does not mean that the rights are possessed by the group as a
collective, but rather individually by the members of that group.?!? To justify the right to a healthy
environment as a human right under the natural rights theory may be problematic due to the
formulation of the right to a healthy environment as a collective right enjoyed by all and sundry,
and due to its lack of independence. That is to say the right to a good environment is seen as
important merely because it is incidental or instrumental to the enjoyment of other rights such as
the right to life, the right to health, the right to self-determination, and the rights of indigenous and
minority groups, among other rights.?!*> Again, the right cannot be said to be advancing human
dignity as the environment is seen as different from the human being under this theory.?'* This
conclusion however is based on a narrowed view of what constitutes human dignity, as there is a
strong argument that the right to human dignity encompasses the right to a healthy environment
which will be explored below.?!> While it may be concluded that the right to a healthy environment
may not find adequate justification using the natural rights theory, it is possible that an expansive

interpretation of these requirements could support the right to a healthy environment.

210 1pid at 96. The view in this thesis however is that the requirement of independence does not seem to reflect the
intent of human rights instruments, which in practice are not treated in silos but are seen as interdependent on one
another as evident in preambular statements of human rights instruments. There are no strong indications in the
instruments which are suggestive of the independence of each right from others. This criterion therefore seems rather
redundant.
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With particular reference to intergenerational equity, it will be difficult to justify the rights
of future generations using the will theory due to the inability of members of future generations to

exercise free will or waive their rights®!'®

and due to the lack of individuality. The will theory of
human rights is premised on the assumption “that rights flow from each individual’s ability to
choose and exercise free will.”?!” For a right to be justifiable using the will theory, the holder of
the right would need to have power and control over the right e.g. have the power to waive the
right and to pursue goals different from those of the state.?!® Furthermore, the right would likely
have to meet the individuality criterion since the “will” is to be exercised individually rather than
collectively.?!” The right to a healthy environment is not likely to be justifiable using the will
theory primarily because “the shared nature of the environment would make it difficult to conceive
of a way for one individual to waive their right to a good environment without impacting on the
equivalent right of other right-holders.”??° With respect to intergenerational equity, the rights of
future generations are not individual in nature but collective,?*! and there is doubt whether future
generations are considered “humans” yet so as to be entitled to human dignity. Thus, it is difficult
to justify the rights of future generations using the will theory.

The interest theory posits that “rights are those claims that human beings are entitled to
make by reason of necessity for their well-being or to further their interests.””**? The interest theory

deemphasizes individuality while emphasizing the need to protect fundamental interests.

According to the interest theory, “x has a right if...an aspect of x’s well-being (his interest) is a

216 Lewis, “Human Rights & Climate Change”, supra note 125 at 108 & 109.

217 Ibid at 105.

218 Ibid at 107.
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220 Ibid at 107.

221 Sumudu Atapattu, “The right to a healthy life or the right to die polluted? The emergence of a Human Right to a
healthy environment under international law”, (2002—2003) 16:1 Tulane Environmental L J 65 at 71.
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sufficient reason for holding some other person(s) to be under a duty.”??} In other words, interests
are said to be fundamental when they are substantial enough to impose obligations on others.?**
The interest theory seems to provide a conceptual justification for the right to a healthy
environment since a healthy environment is largely accepted as being necessary for the wellbeing
of humans.?*> Unsurprisingly, natural rights theorists are skeptical about justifying the right to a
healthy environment using the interest theory, since in their view the theory does not explain the
need for a stand alone right, other than its instrumentality in protecting other human interests
(human rights), and thereby failing the independence test.??® An argument can therefore be made
(on the basis of the interest theory) for intergenerational equity that future generations have an

interest in their well-being and as such a duty is imposed on the present generation to ensure that

the climate system is protected.

3.2.2. Dignity Rights Constitutionalism

It has been suggested that a broader understanding of the human right to dignity of the
human person could provide some justification for the right to a healthy environment.??’ As
mentioned above, there is a strong argument that the right to a healthy environment can be justified
using the need for dignity. The right to human dignity is arguably the core foundation of all human
rights as evident from the preambular and substantive provisions of the international and domestic

human right instruments.??® However, the nexus between human dignity and the environment is

223 Joseph Raz, “On the Nature of Rights”, (1984) 93:370 Mind 194 at 195.

224 Lewis, “Human Rights & Climate Change”, supra note 125 at 110.
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often neglected by rights theorists.?? Also, the guidelines for developing human rights laid down
by the UN General Assembly mentions that every right ought to derive from the dignity and worth
of the human person.?*® According to Daly, dignity defines interrelationships among people as
well as between individuals and their surroundings.??! Human dignity is “impaired when the
surrounding natural environment is compromised.”?*? Thus, the right to a healthy environment, if
seen through the lens of human dignity (“dignifying” environmental rights**?), can be justified.
This becomes even more apparent considering the fact that in some jurisdictions including
jurisdictions without provisions of law expressly establishing the right to a healthy environment,
the courts have recognised the right to a healthy environment on the basis of the need to maintain
the dignity of the human person. The dignifying of environmental rights has the potential to
advance climate litigation by defining the cause of action (i.e. providing definition to the seeming
vagueness of the right to a healthy environment), aiding the identification of persons with standing,
and providing remedies to victims of violation.?**

While it can be concluded that the right to a healthy environment may not find adequate
justification using the Western Liberal theories, it is possible that an expansive interpretation of

these requirements could support the right to a healthy environment.
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3.2.3. The Feminist Theory of Relational Autonomy and Corporeal Citizenship

A viable alternative to the individualist approach in the aforementioned liberal theories
could lie in the feminist theory of relational autonomy of the human person. This theory sees
humans as relational beings, and as such they cannot always be treated individually. This theory
takes a “joint-and-several” view of the human being. In other words, it must be understood that
humans are individuals as much as they are groups and collective units. This relational theory
posits that “[i]t is the very nature of human selves to be in interaction with others...[and] they do
not exist apart from these relations.”?*> Thus, human beings cannot be “seen as essentially separate
from one another” as is the view of the liberal theories, a view termed “the individualism of
traditional liberalism.”?*¢ A relational approach therefore “treats human beings as constitutively
interconnected and interdependent.”??’

Drawing from this theory, the concept of “corporeal citizenship” has been posited.
Corporeal citizenship denotes the inseparability of humans from the environment.*® Corporeal
citizenship emphasizes “humans’ inescapable embeddedness in both social and natural contexts
and...emphasises the dynamic connectivity and co-constitutive interactions between human
bodies and the nonhuman natural world.”?** Corporeal citizenship not only emphasizes
interconnection and interdependence among humans, but also emphasizes the relationship between

humans and non-humans. The implication of this interconnection between humans and the

environment is that protection of humans will necessarily involve protection of the environment,
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and vice versa. Thus, the responsibility of States “to manage and protect the health of its population
is inseparable from its responsibility to care for the health of the environment.”>4°

The theory of corporeal citizenship can prove to be a key theory in the justification of the
right to a healthy environment and in the human rights approach to the environment more broadly.
This is because it erases the divide between the human being and the environment such that the
right to a healthy environment cannot be perceived to be external to humans. This theory obviates
the need for the dignity, independence, individuality, unwaivability questions posed by the liberal
theorists, since the human being is being viewed holistically with the environment being an
essential element of humanity. Due to the wide scope of rights recognised within the concept of
corporeal citizenship, it is likely that the rights of future generations can be justified within this
relational autonomy school of thought.

The Opinion of the IACHR on human rights and the environment seems to reverberate with
this concept of corporeal citizenship. In this decision, the IACHR acknowledged the inseparability
of humans from the environment, the individual and collective connotations of the right to a
healthy environment, the intergenerational implications of the rights, and the interrelationship with
other rights, by emphasizing “the interdependence and indivisibility between human rights, the
environment and sustainable development, since the full enjoyment of all human rights depends

on a favorable environment.”?*! The IACHR further stated as follows:

The human right to a healthy environment has been understood as a right that has both
individual and also collective connotations. In its collective dimension, the right to a
healthy environment constitutes a universal value that is owed to both present and
future generations. That said, the right to a healthy environment also has an individual
dimension insofar as its violation may have a direct and an indirect impact on the

240 Dayna Nadine Scott, Jennie Haw & Robyn Lee, “ ‘Wannabe Toxic-Free?’” From Precautionary Consumption to
Corporeal Citizenship”, (2016) 26:2 Environmental Politics 334.
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individual owing to its connectivity to other rights, such as the rights to health, personal
integrity, and life. Environmental degradation may cause irreparable harm to human
beings; thus, a healthy environment is a fundamental right for the existence of
humankind.?*?

Thus, a healthy environment must necessarily be seen as part and parcel of the human being
(individually and collectively), an entitlement of future generations, and inseverable from the other

elements protected by other human rights.

3.3. The Benefits of Adopting a Human Rights Approach to Climate Change
The human rights approach to climate change has a number of benefits to the climate change

movement. A number of these benefits are highlighted in this section.

3.3.1. The Focus on Humans as Victims

According to John Knox, when climate change first began to be linked to human rights, the
effects of climate change were generally often treated as primarily harming future generations or
endangered species.’* Knox notes that “a polar bear on a shrinking ice floe was perhaps the
paradigmatic image, and is still very popular: a search on Google images for “climate change”
finds four pictures of polar bears on ice floes in the first 17 images returned, compared to just one
of a human being.”*** By emphasizing specific threats posed by climate change to human rights,
the human rights approach to climate change propels an expansion of the climate change discourse

from a focus on the impacts of climate change on nonhumans, endangered species and future

282 JACHR Advisory opinion OC-23/17 of 15 November 2017 Requested by the Republic of Columbia, at para 59.
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Change” Global Policy (15 November 2015), online: <
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generations to include discussions on people who are alive today and already suffering the impacts
of climate change.?*> The human rights approach emphasizes the point that climate change is an
existing and prevalent issue and not a futuristic issue, thereby creating a sense of urgency and
forcing relevant actors to act more urgently than they would if emphasis were placed solely on
non-human elements.?*® It has been suggested that “a human rights-based approach places the
individual at the centre of our enquiry, helping to put a human face on the problem and tell the
stories of those [affected and] likely to be affected, thereby serving as a tool for advocacy and
promoting public awareness of the injustices inherent in the problem.”?*” An example of the effect
of this focus on humans is highlighted by the compelling narrative in the Inuit petition which

empowered the Inuit communities to tell their stories themselves.>*®

3.3.2. The Moral Force of Human Rights Concepts

The moral force of human rights concepts is another factor likely to spur action to address
climate change because “rights are inherent attributes of human beings that must be respected in
any well-ordered society” and “the moral weight this concept affords exercises an important
compliance pull.”?* In other words, there is a likelihood that states would be more willing to take
action to address climate change when the issue is characterised as a violation of human rights. A

human rights-based approach therefore imbues climate change with a sense of moral urgency.?>
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It is important to note however that there are some who hold a view that the human rights approach
does not have the moral pull it is believed to possess.?>! For example , it is observed that morality
is an insufficient motivation because the connection between moral judgment and motivation is a
contingent fact; and because people are more likely to act in self-interest than on the basis of
morality.?®> This contrary view notwithstanding, there is overwhelming acceptance of human
rights as having a moral effect on states. Thus, it is an important perspective to incorporate within

the climate change discourse.

3.3.3. The Provision of Innovative Legal Mechanisms for addressing climate change

Another benefit of the human rights approach to climate change is that a human rights
framework provides new forums and innovative legal arguments to influence and assist States as
well as other responsible actors to comply with their human rights obligations, persuade courts to
hold States and other responsible actors accountable, and provide remedies for victims of climate
change.?** For instance, climate change ordinarily seems to fall within the scope of international
environmental law due to the fact that it is an environmental issue. However, procedures within
the international environmental law framework are insufficient to address climate change. It has
been suggested that since existing mechanisms for the enforcement of human rights at the

international level are more developed for the purpose of protecting environmental human rights
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than the procedures of international environmental law (for example, the availability of individual
complaints procedure, and availability of more forums?>*), a human rights approach presents a
viable additional avenue for pursing climate actions.?>> However, it has to be noted that there is
sparse reference to the environment in international human right instruments perhaps due to the
fact that these instruments were drafted at a time when environmental protection had not become
(significantly) a matter of international concern.?>® Thus, the relationship between international
environmental law and international human rights law ought to be one of complementarity and
interdependence rather than mutual exclusivity.

Attempts to codify the right to a healthy environment have generally recorded little
progress in international law due to several debates about its theoretical basis and practical
underpinnings. The human rights approach avoids these debates by drawing on several existing
rights instruments, conventions, and internationally-agreed-upon norms and standards that have
been recognized and ratified by many countries.”>” A human rights-based approach would also
provide a means for positive action and advocacy by groups who lack other avenues under
international law. The human rights language talks about climate change not in terms of economic
impacts or future targets, but in terms of current obligations and existing illegality.>*® The human
rights approach does not seek to create entirely new rights or call for the adoption of new

principles. Rather, it outlines normative guidelines that would assist international regimes and
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national authorities in translating existing human rights goals and standards into practical and
achievable results.?*
This benefit (provision of innovative legal mechanism) as discussed in this subsection, is

however without prejudice to the importance of the recognition of the right to a healthy

environment (in addition to existing rights) as discussed later in this chapter.

3.3.4. Filling the Gap in International Climate Change Agreements

Human rights are barely mentioned in international climate change agreements. However,
since States are already obliged under international law to respect, protect and fulfil human

rights?®

and a human rights-based approach merely emphasizes these long-standing commitments,
the human rights approach has the potential to effectively integrate human rights into the
international climate change regime, once there is an overwhelming acceptance of the human
rights linkages to climate change.?®! The widespread participation of States in international human
rights law allows for climate change issues to be brought within the monitoring and complaints
mechanisms of specific human right treaties. This is already a language well understood by States.
Since the provisions of international climate instruments do not include express provisions on
justiciability, a human rights approach creates an avenue for justiciability of these international

climate law instruments.?%?
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262 Bodansky, supra note 250 at 517.

55



3.3.5. Highlights Issues of Vulnerability and Inequity

Another benefit of the human rights approach is that human rights can help bring issues of
equity and vulnerability to the foreground of the climate change debate.?5® It has been noted that
traditional international environmental law does not consider “specific vulnerabilities of
individuals and communities”, and there is therefore a need for this perspectives to be part of the
climate change conversation.?** A possible solution to this issue lies in the human rights approach.
Since protection of vulnerable groups is one of the objectives of the human rights approach, the
approach provides the most vulnerable with a framework to seek adequate protection against the
impacts of climate change, and provides avenues for them to seek and obtain remedies in line with
the PANEL principles. Since these principles emphasize the requirements for participation and
consultation with affected groups, and non-discrimination, equality and respect for the rule of law,
the principles (if properly implemented) will improve the standards for the decision-making and
negotiation processes, limit corruption, build accountability and enhance the legitimacy and
sustainability of overall policy outcomes. Further, the human rights-based approach is useful in
assessing the relative capacity of States to address climate change and arrive at equitable outcomes
for burden sharing.?®® It has also been opined that human rights framing of environmental issues
such as climate change redirects “the focus of inquiry away from experts, technical specifications

and legal categories. .. and focuses on questions of equality and fundamental justice.”%¢

263 Lewis, “Human Rights and Climate Change”, supra note 125 at 193.

264 Philippe Cullet, (2010) ‘The Kyoto Protocol and Vulnerability: Human Rights and Equity Dimensions’ in Stephen
Humphreys, (ed.) Human Rights and Climate Change, Cambridge: Cambridge University Press, p 183 cited in
Atapattu, “Human Right Approaches”, supra note 49 at 23.
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3.4. Arguments against the Human Rights Approach to Climate Change

While this thesis advocates for the rights-based approach to tackling climate change, it is
helpful to note that there are arguments against a rights-based framework. There are doubts as to
whether the human rights approach has indeed had or will have any significant impact on the fight
against climate change.?®’

A major concern regarding the adoption of a human rights approach to climate change is its
anthropocentric focus i.e. the predominant focus on human to the detriment of other species within
the ecosystem as well as future generations.?*® It has been suggested that the rights-based approach
raises a legitimacy question with respect to the power of the courts to delve into climate policy
issues. As will be discussed subsequently, while some courts agree that the issue of climate change
is a policy issue which the court cannot delve into, other courts have taken a contrary view to this
position and have held that the issue of climate change is justiciable regardless of its policy aspects
insofar as it affects human rights.?® This legitimacy concern is due to the fact that climate change
is an issue which transcends the legal framework as it involves a lot of non-legal considerations
such as political, economic and fiscal interests at local, national and international levels. The
balancing of these interests is a policy issue better resolved in democratic forums than legal
forums.?”® It has also been suggested that “a rights framework limits our capacity for meaningful
political debate and compromise.”?’!

Certain critics of the human rights approach to environmental protection are of the view that

the approach creates “unrealistic expectations” because the results are usually not positive, and
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even when they are, a lack of implementation and enforcement of the results poses another
significant hurdle.?”? Concerns have also been expressed about the “universality” of human rights
in view of their origins in Western culture. In other words, the human rights approach may not be
suitable for all legal systems.?”

Another concern regarding the adoption of a human rights framework to tackle climate
change is the difficulty for victims “to establish a causal link between an established right and the
environmental issue in question.”?’* However, the recognition of the right to a healthy environment
could possibly address this problem as there would be a direct environmental right, and damage or

threatened damage to the environment could constitute a violation of the right without the need to

prove violation of other human rights.

3.5. Summary

This chapter concludes that the right to a healthy environment ought to be an integral part of
the human rights approach to climate change. However, the right to a healthy environment is
plagued with theoretical issues especially the lack of theoretical justification of the right. This
chapter concludes that the feminist theory of relational autonomy and the concept of corporeal
citizenship provides the necessary theoretical justification for the recognition of the right to a
healthy environment. The chapter also concludes that the human rights approach offers significant

benefits to climate action.
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Chapter Four: The Principle of Intergenerational Equity: Meaning, Recognition and
Importance

This chapter takes a look at the meaning of the principle of intergenerational equity and
situates this principle within the context of climate change. As stated in the preceding chapter, the
principle is found in the Rio Declaration as well as other international instruments.The aim of this
chapter is to examine the recognition of this principle within international human rights, climate
and environmental law and to examine its intersection with the human rights approach. A
significant portion of the discussions on the meaning of intergenerational equity is drawn from the
work of Edith Bowrn Weiss whose works are very instructive on intergenerational equity. The
United Nations recognise Weiss as a thought leader on intergenerational equity and environmental
law.?”

It is contended in this chapter that intergenerational equity is integral to the human rights
approach to climate change. The chapter begins by defining the concept of intergenerational equity
as well as its components and nuances. This examines the recognition of the concept in
international law, reviews some of the theoretical discussions on the rights of future generations,

highlights the interrelationship between the principle and the human rights approach, and

concludes by providing an overview of the intergenerational equity approach to climate litigation.

25 UN, “Ms Edith Brown Weiss”, United Nations Audiovisual Library of International La