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Abstract

Criminalized copyright infringement has existed in Canada for close to a century. It has
continued to expand in scope and severity since its first appeared in the Copyright Act,
1921. As Canada approaches 2017’s scheduled review of the Copyright Act, the time has
come to ask whether the criminalization of copyright and its enforcement is theoretically
justifiable. Yet, Canadian scholarship on criminalized copyright infringement is
particularly scarce; there is a noteworthy gap in the existing literature wherein no one has
systematically argued against criminalized copyright infringement from a theoretical
perspective. This thesis aims to fill that gap, setting out a systematic legal and theoretical
argument that criminalized copyright infringement, whether for personal use or financial
gain, cannot be theoretically justified. In the absence of theoretical justification, the
Government should move to decriminalize copyright enforcement.
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Chapter 1 - Introduction

Canada has a unique tradition of copyright law.! This uniqueness is evident from
Canada’s early struggles to break from the Imperial Copyright Act of 1842 and enact its
own copyright legislation.? The Canadian copyright narrative is inextricably linked to the
British Empire; “England is whence the soil from which the Canadian narrative comes.”>
Canada’s connectedness to the British Empire, its geographical proximity to the United
States, and the influence of international obligations shaped the early development of
Canadian Copyright Law, as they continue to shape its present-day development.* The
molding of Canadian Copyright Law through outside influence can be seen through the

criminalization of copyright infringement and the continual increase of associated

conduct and penalties.’

! See e.g. Meera Nair, “The Copyright Act of 1889: A Canadian Declaration of Independence” (2009) 90:1
The Canadian Historical Review 1 [“Canadian Declaration”].
2 Ibid at 2. See also 22-23. The British Empire resisted this move toward an independent Canadian
copyright regime for two predominant reasons: first, they were concerned about the impact it would have
on their attempts to negotiate an Anglo-American copyright agreement. Second, they believe that because
Canada was a signatory of the Berne Convention, there was no need to enact independent legislation.
3 Daniel Gervais, “A Canadian Copyright Narrative” (2008) 11:5-6 Journal of World Intellectual Property
432.
4 Nair, “Declaration of Independence,” supra note 1. For modern influence, see e.g. Miriam Bitton,
“Rethinking The Anti-Counterfeiting Trade Agreement’s Criminal Copyright Enforcement Measures”
(2012) 102:1 J Crim L & Criminology 67 [“Rethinking ACTA”]. Bitton discusses how 4CTA4 “mimics the
U.S. approach” for criminalizing copyright law. Canada signed ACTA in 2011. Canada also signed and
ratified TRIPS, the first international agreement with enforcement measures against intellectual property
infringement. See also, David Vaver, “Opinion: Harmless Copying” (2012) 25:1 IPJ 19 at 21 [“Harmless
Copying”], referring to W Hayhurst, “Intellectual Property Laws of Canada: The British Tradition, the
American Influence and the French Factor” (1996) 10 IPJ 265 [“Canadian IP Laws”]: “Canada has usually
looked for inspiration for its intellectual property reforms to the United States for reasons of proximity and
competitiveness, and to Europe for reasons of tradition and culture.”
> The criminal copyright provisions are codified in the Copyright Act, RSC 1985, ¢ C-42, ss 42(1.1), (2.1)
[Copyright Act]; they are not in the Criminal Code RSC 1985, ¢ C-46. Typically this would mean that the
provisions are regulatory in nature, not true crimes. However, criminalized infringement is called a
“Criminal Remedy” in the Copyright Act, and it meets the Criminal Law requirements pursuant to
Constitutional principles and the division of powers: it is a public purpose, backed by a prohibition and
penalty. See e.g. Reference Re Validity of Section 5(a) of The Dairy Industry Act [1949] SCR 1, at 49 — 50,
1



As the Government moves into the next wave of copyright reforms scheduled to
begin in November 2017, it is important for Canada to continue to adopt its own
copyright narrative and break from American and European influences.® One way for
Canada to achieve this objective is to buck an historical trend and instead move to
decriminalize the copyright regime.

1. Historical Context & the Trend Towards Criminalized Infringement

Although criminal copyright provisions have existed in Canada for close to a
century, they have played a minimal if almost non-existent role in the copyright regime
until recently.” The increase in importance of criminalized copyright infringement is
largely due to digitization, the internet, and the threats they pose to copyright protection

and enforcement.® Together, digitization and the internet allow for (almost) simultaneous

1 DLR 433: “A crime is an act which the law, with appropriate penal sanctions, forbids.” See e.g. Canada,
Royal Canadian Mounted Police, 2012 Intellectual Property (IP) Crime Statistics (Ottawa: Government of
Canada, 2013) online: <www.rcmp-grc.gc.ca> [RCMP Report], where the RCMP refers to “copyrighted
works” in their statistical report on Intellectual Property crimes. Sections 42(1.1) and (2.1) are also referred
to as criminal provisions by copyright scholars, see e.g. See e.g. Steven Penney, “Crime, Copyright, and the
Digital Age” in Law Commission of Canada ed, What is a Crime? Defining Criminal Conduct in
Contemporary Society (Vancouver: UBC Press 2004) at 62, discussing the history of “criminal
punishments for copyright infringement.”
¢ See Daniel Gervais, “Canadian Copyright Narrative,” supra note 3; David Vaver, “Opinion: Harmless
Copying,” supra note 4 at 21 — 22. Referring to the need to amend the Copyright Act to better
accommodate Users rights, “...there is more in heaven and earth than is dream of in these American- or
European-inspired philosophies.”
7 See e.g. Penney, “Crime, Copyright, and the Digital Age,” supra note 5 at 62, note 3. The Copyright Act
SC 1921 ¢ 24 [Copyright Act, 1921] contained criminal penalties enforced by way or summary conviction.
8 Penney, “Crime, Copyright, and the Digital Age,” supra note 5 at 66, 67: “Digitization weakens the
material and legal barriers to copyright infringement.” Penney also notes that civil enforcement may not be
sufficient in the digital world because non-commercial infringers are unlikely to have insufficient assets to
satisfy a civil judgment. Other scholars make similar arguments. See e.g. Irina D Manta, “The Puzzle of
Criminal Sanctions for Intellectual Property Infringement”(20011) 42:2 Harv JL & Tech 469 [“Puzzle of
Criminal Sanctions”] at 503, noting copyright infringers often “do not have deep-pockets;” Christopher
Buccafusco & Jonathan S Masur, “Innovation and Incarceration: An Economic Analysis of Criminal
Intellectual Property Law” (2014) 87 S Cal L Rev 275 [“Innovation and Incarceration”] at 306 discussing
“judgment proof” defendants. Deterrence also plays a role in the shift from civil to criminal sanctions. This
argument is premised on the fact that civil remedies are insufficient to deter infringement. See e.g. Trotter
2
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reproduction and dissemination of copyright protected content.” This has induced
“copyright panic,” and a global push toward “Copyright Protectionism.”!°

Copyright protectionism has many manifestations, all of which are significant
intrusions on user rights, which are rights held by the public to use copyright protected
content without needing to worry about copyright infringement.!! Bartholemew &
Tehranian have argued that copyright protectionism is partially responsible for the
“secondary liability revolution.”!? It is also responsible for the considerable and
continued expansion of author’s'® rights.'* Copyright now protects so much content that
only the “truly trivial or mechanical... goes unprotected.”!> In fact, all that is required to

attract copyright protection is an exercise of “skill and judgment.”'® The Copyright Act

has also expanded to protect against actions that may not amount to infringement by

Hardy, “Criminal Copyright Infringement” (2002) 11:1 Wm & Mary Bill Rts J 305 at 312; Manta, “Puzzle
of Criminal Sanctions,” supra note at 503.
? See e.g. Penney, “Crime, Copyright and the Digital Age,” supra note 5 at 66.
10 Mark Bartholomew & John Tehranian, “The Secret Life of Legal Doctrine: The Divergent Evolution of
Secondary Liability in Trademark and Copyright Law” (2006) 21 Berkely Tech LJ 1363, at 1403 [“Secret
Life”]. Agreement on trade-related aspects of intellectual property rights, 15 April 1994, BTS 10 (1996)
(entered into force 1 January 1995) [TRIPS], the Anti-Counterfeiting Trade Agreement, 1 October 2011
(not yet in force) [ACTA], and other International Treaties (some of which are addressed in Chapter 6) are
evidence of international protectionism.
1'See e.g. David Vaver, Intellectual Property Law, 2nd Ed (Toronto: Irwin Law Inc, 2011), at 215-57.
12 Bartholemew & Tehranian, “Secret Life,” supra note 10 at 1364, 1366, 1403 — 1405. Secondary liability
is the “imposition of liability on a defendant who did not directly commit the violation at issue.” As applied
to copyright infringement, secondary liability typically refers to lawsuits against Internet Service Providers,
Network Operators and Software Providers for the copyright infringing actions of their users. MGM Studios
v Grokster, 545 US 913 (2005) and A&M v Napster, 239 F3d 1004 (2001) are examples of secondary
liability cases.
13T have used “authors” throughout this Thesis to refer to the people who create copyright protected content
and are typical the beneficiaries of copyright protection. However this is an oversimplification. Large
Movie and Music companies are often the owners of copyright protected content, not the artists or authors.
Additionally, in work place settings, employers own copyrights, not authors. Any reference to author
should be taken to also include a reference to copyright owners.
14 See e.g. David Vaver, “Harmless Copying,” supra note 4. Vaver argues that copyright have continued to
expand since the Statute of Anne, Copyright Act, 1710 8 Ann c 21 [Statute of Anne).
15 Ibid at 20.
16 See e.g. CCH Canada v Law Society of Upper Canada, 2004 SCC 13 at 16, 1 SCR 339.
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prohibiting the circumvention of Technological Protection Measures (TPMs).!” The anti-
circumvention provisions leave no room to consider whether the TPM’s were
circumvented for the purpose of lawfully using the copyright protected content. In some
circumstances, it is possible that the content being protected by a TPM does not warrant
copyright protection; yet circumventing the TMP to access this content is nevertheless
prohibited.

Subjecting copyright infringement to criminal sanction is a significant component
of copyright protectionism. In Canada, criminalized copyright infringement has
continued to expand in scope and severity since its first appeared in the Copyright Act,
1921." The Act initially contained summary conviction offences punishable by a
maximum fine of $200 per transaction for a first offence, and up to two months
imprisonment “with or without hard labour” for a subsequent offences.!” Through a series
of amendments spanning close to a century, the Copyright Act now contains significantly
more severe penalties. Offenders are liable on summary conviction to a fine up to
$25,000, imprisonment for a term up to six months, or both.?’ Offenders are liable on
indictment to a fine up to $1,000,000, imprisonment for a term up to five years, or both.?!

2. Identifying a Gap: The Need for a Systemic Theoretical Argument Against
Criminalized Copyright Infringement

As Canada approaches 2017’s scheduled review of the Copyright Act, the time

has come to ask whether the criminalization of copyright and its enforcement is

17 See Copyright Act, 1985 supra note 5, s 41.1.

18 Copyright Act, 1921, supra note 7.

19 Ibid at s 24(1).

20 Copyright Act, 1985, supra note 5 at s 41(2.1)(b).
2 hid at s 41(2.1)(a).



theoretically justifiable. Asking this question is important because these copyright

reforms typically result in further expansion of criminal liability,??

and the copyright
regime is currently failing to achieve its objective of incentivizing creation and ensuring
access to information by over-protecting authors rights.? It is also important to ask this
question given the growing pressure to increase criminalization and police copyright
infringement from outside influences, and the far-reaching international implications of
criminalized infringement.?* In our increasingly interconnected world, it is possible to
infringe upon the works of creators in different jurisdictions. As a result of extradition
agreements and international treaties, there is a possibility that alleged infringers could be
subject to extradition to face charges of criminal copyright infringement, which further

exacerbates the costs of criminalization both to the alleged offender and the prosecuting

jurisdiction.?

22 See e.g. Penney, “Crime, Copyright, and the Digital Age,” supra note 5 at 63, note 10; David W Scott
QC & Timothy Collins, “Criminal Copyright Offences: The Defence Perspective: Part I: Copyright
Offences Under the Copyright Act and the Criminal Code” 1995 38 Crim LQ 104 [“Part I’]. At 105 — 106
discuss the 1988 copyright revisions, the reports and documents considered during the revision, and note
that the criminal provisions of the copyright act were strengthened following that process.
2 See generally, Daniel Gervais, “Making Copyright Whole: A Principled Approach to Copyright
Exceptions and Limitations” (2008) 5:1&2 University of Ottawa Law & Technology Journal 1 [“Making
Copyright Whole”; David Vaver, “Creating a Fair Intellectual Property System for the 215 Century” (2001)
10:1 Otago L Rev 1 [“Creating Fair IP”’]; Vaver, “Harmless Copying,” supra note 4.
24 See e.g. Josh Rubin, “Canadians using illegal software less and less” The Star (12 May 2011), online:
<www.stestar.com>. The Unites States continues to put Canada on their Piracy ‘“Priority Watch List,”
despite a decline in software piracy rates, and despite Canada having one of the lowest piracy rates in the
world. The U.S. is urging Canada to ratify the WIPO treaty and has “called for stricter border enforcement
and heavier penalties for copyright law violators, including jail time.”
35 See e.g. USA v Dotcom et al, 23 December 2015 District Court at North Shore, CRI -2012-092-001647
[unreported decision] [Dotcom]. This matter has been ongoing since 2012 and has yes to be heard on the
merits. In 2012 New Zealand police arrested Kim Dotcom on charges stemming form the United States
(charges include: conspiracy to commit racketeering; conspiracy to commit copyright infringement;
conspiracy to launder monetary instruments; multiple counts of criminal copyright infringement; multiple
counts of aiding and abetting criminal copyright infringement; fraud by wire; and, aiding and abetting fraud
by wire). Dotcom has challenged his extradition to the United States. In 2015, Dotcom was found eligible
for surrender to the United States on all 13 counts charges. Dotcom appealed this decision to the High
Court in 2016. On February 19, 2017, The High Court ruled that Dotcom could be extradited to the United
5



Yet, Canadian scholarship on criminalized copyright infringement is particularly
scarce, with Steven Penney and David Vaver the two predominant scholars on point. In
2004 Steven Penney explored and evaluated the criminalized infringement landscape in
Canada and the United States.’® Penney acknowledged that any criminalization of
copyright infringement should be “scrutinized” through both Criminal Law and
Copyright Law lenses.?” However despite concluding that there is no societal consensus
that copyright infringement is immoral — one of Criminal Legal Theory’s justification
requirements — he nevertheless chose not to argue against criminalized infringement.

Similarly, and perhaps even more surprisingly, renowned copyright scholar David
Vaver has not taken a definitive stand against criminalized infringement. Vaver’s work is
heavily grounded in Copyright Legal Theory. He has continually argued that Canadian
copyright regime is unbalanced due to the continual expansion of creator’s rights and

diminution of users rights.?® He has even gone so far as to call criminal copyright

9929 230

sanctions “draconian,””” and the severity of enforcement “particularly troublesome.

States. Dotcom plans to appeal the extradition order. See e.g. Elenor Ainge Roy, “Kim Dotcom extradition
to US can go ahead, New Zealand high court rules” The Guardian (20 February 2017), online:
<https://www.theguardian.com/world/2017/feb/20/kim-dotcom-eligible-for-extradition-to-us-new-zealand-
high-court-rules>. In addition to the extradition hearings, there were various interim applications in both
New Zealand and the United States where Dotcom challenged the lawfulness of the police raid of his home,
and his arrest, the seizure of his assets, and sought stays of proceedings against him. See e.g. Chris
Tognotti, “Kim Dotcom’s 2012 asset seizure upheld by U.S. appeals court, appeal hearing set for Aug. 29”
Duaily Dot (14 August 2016) online: <www.dailydot.com>; Rachel Weiner, “Kim Dotcom loses appeal to
keep millions” Washington Post (August 12, 2016) online: <www.washingtonpost.com>.
26 Penney, “Crime, Copyright, and the Digital Age,” supra note 5.
27 Ibid at 68.
28 David Vaver, “Harmless Copying,” supra note 4 at 19 — 28. See also, Vaver, “Creating Fair IP,” supra
note 23 at 8 — 11.
2 Vaver, Intellectual Property Law, supra note 11 at 673.
30 David Vaver, “Harold G Fox Intellectual Property Lecture for 2012: Intellectual Property: Is It Still A
“Bargain”?” (2012) 24:2 IPJ 143 at 156 [“Is IP Still a Bargain™].
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Yet he has not explicitly argued against criminalized infringement, nor undertaken a
deeper or more comprehensive theoretical or legal analysis.

Other Canadian authorities and scholars have also failed to undertake such an

t31 t32

analysis. Keys and Brunet®' and the Sub-Committee on the Revision of Copyright™ were
divided during the 1985 copyright review process. While Keys and Brunet argued for the
abolition of summary conviction offences,*® the Sub-Committee argued that the full force
of the criminal law should protect copyrights.>* Neither Keys and Brunet, nor the Sub-
Committee recognized the need to ground their work in legal theory, and therefore failed
to analyze criminalized infringement from a systematic theoretical perspective. Similarly,
Alan Young,*® and Scott & Collins®® discussed criminalized infringement from a practical
perspective. They both argued against criminalized infringement, though their work was
substantially doctrinal rather than theoretical.

In the United States there has been a broader discussion of criminalized copyright
infringement. Yet, the American scholars as a group have not argued against criminalized
copyright infringement from a systematic theoretical perspective, similarly to Canadians.

American scholars can be divided into two groups: (1) skeptics: who have argued for a

degree of restraint, either by not increasing penalties, or limiting criminal sanctions to

31 A A Keyes & C Brunet, Copyright in Canada: Proposals for a Revision of the Law (Supply and Services
Canada, 1985) [Copyright in Canada].
32 Canada, House of Commons, Sub-Committee on the Revision of Copyright, A Charter of Rights for
Creators (October 1985) (Chair: Gabriel Fontaine, MP) [ Charter of Rights].
33 Keyes & C Brunet, Copyright in Canada, supra note 31 at 185.
34 Sub-Committee, Charter of Rights, supra note32 at 97.
35 Alan Young, “Catching Copyright Criminals: R v Miles of Music Ltd.” (1990) 5 IPJ 257 [Catching
Copyright Criminals).
36 Scott & Collins, Part 1, supra note 22; “Criminal Copyright Offences: The Defence Perspective: Part I1:
Statutory Presumptions and Defences in Criminal Copyright Prosecutions” 1995 38 Crim LQ 158 [“Part
11”].

7



infringement on a commercial scale, and not personal use infringement;’’ and (2)
expansionists: who have argued in favour of criminalized copyright infringement, and
increasing criminal liability.

Irina D Manta,*® Geraldine Szott Moohr*® and the other skeptics have utilized
legal theory to an extent in their work. As a group Skeptics have been critical of
enforcing copyrights through the Criminal Law. They tend to argue that criminalization is
either unjustified, or the associated penalties should not be increased. In certain
circumstances, skeptics were prepared to accept that criminalized infringement might be
appropriate.

Conversely, Trotter Hardy,*' Michael M. DuBose,*> and the Task Force on
Intellectual Property® fully embraced criminalized copyright infringement. They have
not only argued that it is appropriate and necessary to protect creators rights, but they

have also argued that increased criminalization is necessary to deter potential infringers.

37 See e.g. Penney, “Crime, Copyright, and the Digital Age,” supra note 5; Manta, “Puzzle of Criminal
Sanctions,” supra note 8; Geraldine Szott Moohr, “The Crime of Copyright Infringement: An Inquiry
Based on Morality, Harm, and Criminal Theory” (2009) 83 BUL Rev 731 [“Crime of Copyright
Infringement”], “Defining Overcriminalization Through Cost-Benefit Analysis: The Example of Criminal
Copyright Laws” (2005) 54 Am U L Rev 783 [“Defining Overcriminalization’]; Buccafusco & Masur,
“Innovation and Incarceration,” supra note 8; Eric Goldman, “A Road to No Warez: The No Electronic
Theft Act and Criminal Copyright Infringement” (2003) 82 Or L Rev 369 [“Road to No Warez”].
38 See e.g. Hardy, “Criminal Copyright Infringement,” supra note 8; Miriam Bitton, “Rethinking ACTA,”
supra note 4 at 115, arguing that governments should consider adopting lower copyright protection
thresholds, among other, non-criminalization based approaches; Michael M DuBose, “Criminal
Enforcement of Intellectual Property Laws in the Twenty-First Century” (2006) 29 Colum JL & Arts 481
[Criminal Enforcement of IP”’]; US, Department of Justice, Progress Report of the Department of Justice’s
Task Force on Intellectual Property (Washington, DC: Department of Justice, 2006) [Progress Report],
Report of the Department of Justice’s Task Force on Intellectual Property (Washington DC: Department of
Justice, 2004) [Report].
3 Irina D Manta, “Puzzle of Criminal Sanctions,” supra note 8.
40 Geraldine Szott Moohr, “Defining Overcriminalization,” supra note 37, “Crime of Copyright
Infringement,” supra note 37.
4! Hardy, “Criminal Copyright Infringement,” supra note 8.
42 Michael M DuBose, “Criminal Enforcement of IP,” supra note38.
43 Task Force, Report, supra note 38; Progress Report, supra note 38.
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The exceptionists have usually invoked “theft” and “piracy” discourse when referring to
copyright infringement, arguably in an attempt to invoke society’s instinctual response
that the activity is wrong, and copyright “thieves” should be despised.**

In short, there is a noteworthy gap in the existing literature wherein no one has
systematically argued against criminalized copyright infringement from a theoretical
perspective. This thesis aims to fill that gap, setting out a systematic legal and theoretical
argument that criminalized copyright infringement, whether for personal use or financial
gain, cannot be theoretically justified. I conduct a systematic theoretical analysis of
criminalized copyright infringement. I argue against criminalization from the perspective
of Criminal Legal Theory, Law and Economic Theory and Property Theory; and argue in
favour of non-criminal enforcement from the perspective of Copyright Legal Theory and
Charter values. This theoretical analysis of criminalized enforcement is necessary to
understand why the regime should be decriminalized. It not only focuses the discussion
on what the current law is and what it ought to be, but it also anchors the discussion to the
Canadian justifications for treating conduct as criminal, in a manner that is reflective of
our fundamental values as a country. As will be seen in more detail in Chapter 2, this
perspective is missing from the current North American legal scholarship on this topic.
Overall, this work is located at the intersection of Criminal and Copyright Law.

Methodologically, I employ a systematic theoretical, doctrinal, and policy-based

4 See e.g. Patricia Loughlan “’You Wouldn’t Steal a Car’: Intellectual Property and the Language of
Theft” (2008) 29:10 Eur IP Rev 401 at 407 [“You Wouldn’t Steal”].

9



approach to analyze criminalized infringement through multiple lenses, and ultimately to
suggest potential reforms to the Copyright Act.
3. Thesis Structure and Outline

In Chapter 2 I summarize necessary background information for criminalized
copyright infringement in Canada and the United States. I provide a literature review of
Canadian and American scholarship on criminalized infringement and outline how
Criminal Legal Theory, Law and Economic Theory, Property Theory and Copyright
Theory have been levied to justify criminalized infringement.

In Chapter 3 1 begin to disassemble the theoretical case for criminalized
infringement. [ argue that criminalized infringement cannot be justified by Criminal
Legal Theory because it is neither morally wrong, nor causes sufficient harm to warrant
criminalization. With respect to harm, I also adopt a Law and Economic Theory
perspective to conduct a cost-benefit analysis of criminalized infringement’s deterrent
value. This highlights how criminalized infringement is more harmful than beneficial,
undermining the deterrence justification for criminalization. I conclude by arguing that
the Doctrine of Restraint advocates against criminalization because it is not an
“unavoidable necessity.”

In Chapter 4 I argue against the Property Theory of copyright. Property Theory
arguably justifies criminalization on the basis that copyrights are property and
infringement is therefore akin to theft. Although this is an effective rhetorical strategy, it
is not theoretically valid. Property Theory cannot justify criminalized copyright

enforcement. Copyrights are not property; they are legal rights that exist in opposition to

10



user rights. Even if we accept a property theory of copyrights, copyright infringement is
not theft. Copying intangible property is fundamentally different than taking tangible
property. Because intangible property is non-rivalrous, it does not require the same
degree of protection as tangible property. The Property Theory justification for
criminalization is also circular, assuming rather than proving that copyright is property.
In Chapter 5 I shift perspectives and begin to make a positive case for non-
criminal copyright enforcement. Applying a Copyright Legal Theory lens, I argue that
non-criminal enforcement is consistent with the Copyright Act’s dual-objectives to
incentivize creation and ensure public access to information. The copyright regime is
justified by Balance Theory, which advocates that both authors and users rights must be
liberally interpreted to ensure both group’s rights are adequately protected. Non-criminal
enforcement mechanisms, such as the Notice-and-Notice regime, TPMs and Blockchain
Technology, are capable of effectively enforcing copyrights in a way that respects the
need to balance users’ and authors’ rights. I this Chapter I also argue that non-criminal
copyright enforcement is more consistent with Charter values than criminalized
enforcement. I focus particularly on section 1, and the minimal impairment requirement.
Finally, in Chapter 6 I re-iterate that Criminal Legal Theory, Law and Economic
Theory, and Property Theory cannot justify criminalized copyright infringement, and that
non-criminal copyright enforcement is consistent with both Copyright Legal Theory and
the Charter. 1 then discuss the important implications of this conclusion. Ideally the
Canadian Government should move to decriminalize copyright infringement during the

2017 Copyright Act review process. Every effort should be made to step-out of
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international provisions that require criminalized enforcement. If this is not possible
given Canada’s international obligations, then the Government should at the very least
avoid further criminalizing copyright infringement. This will require the Government to
refrain from entering into international treaties and obligations that require criminal
copyright provisions, and refrain from expanding the existing provisions and applicable
penalties. While this approach may be inconsistent with the global trend towards further
criminalization it is consistent with Canadian values, and in keeping with our push to

develop a uniquely Canadian Copyright Act.
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Chapter 2 — Legal Scholarship & the Theoretical
Justifications for Criminalized Copyright Enforcement

In this Chapter I lay the foundation for understanding the trend toward increased
criminalization in Canada and the U.S. I accomplish this objective in four parts. In Parts 1
and 2 I conduct a literature review of the prominent Canadian and American scholars
who have addressed the issue of copyright infringement. This review seeks to expose a
gap in the literature, wherein no other scholars have definitively argued against criminal
copyright infringement, for personal use or commercial gain, from a systematic
theoretical perspective.*® A theoretical perspective is necessary because it poses and
seeks to answer important questions about the law, including: what is the nature and
function of the law, and why and when is the law valid?*® The answers to these questions
guide the discussion of what criminal copyright infringement is, what it seeks to achieve,
and whether it reflects our societal values. Theory, then, provides a unified story to
understand the nature and functions of criminal copyright law. This architecture is
necessary to both critique and support criminalized infringement from an informed
perspective.

I begin the discussion of Canadian scholars in Part 1 with Stephen Penney, who
canvassed the issue of criminalized copyright infringement in 2004.*” Penney’s
description of the history of criminal copyright provisions in Canada and the U.S. is

helpful, as is his discussion of the moral ambiguity of copyright infringement. However

451 focus on Criminal Legal Theory, Law and Economic Theory, Property Theory, and Copyright Theory,
as they are the four theories commonly used to justify criminalized copyright infringement.
46 See e.g. Terry Eagleton, The Significance of Theory (USA: Blackwell, 1990) at 24 — 25.
47 Steven Penney, “Crime, Copyright, and the Digital Age,” supra note 5.
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Penney’s analysis is problematic and incomplete. Now only was he unwilling to
definitively argue against criminalized copyright infringement despite acknowledging
that it likely fails to meet the morality requirements of Criminal Legal Theory, he also did
not consider other theories that potentially support criminalization.

I move from Penney to notable copyright authority, David Vaver. Vaver is very
critical of the copyright regime in Canada, but he has not taken his criticisms to the
ultimate conclusion with respect to criminalized copyright infringement; he has gone to
the precipice, but has not taken the final step to argue against criminalization. Vaver has
been vocal about the need to reform the copyright regime and to lessen the scope and
length of copyright protection. From this I infer he is against criminal penalties, but he
has not been explicit about this, nor has he argued against criminalization from a
theoretical perspective.

In this Part I also discuss various sources pertaining to the 1985 Copyright Act
revision process. Although the Copyright Act was amended many times since its
inception in 1921, it was revised for the first time in 1985. Leading up to this revision,
parties spoke out in favour of both users’ and authors’ rights, often pitting them against
each other. A. A. Keys & C. Brunet argued to abolish criminal penalties for copyright

infringement,*3

while the Sub-Committee on the Revision of Copyright argued to expand
them.* Surprisingly, neither Keys & Brunet, nor the Sub-Committee provided any

theoretical support for their arguments despite suggesting significant reforms to the

copyright regime.

48 A A Keyes & C Brunet, Copyright in Canada, supra note 31 at 185 — 187.
4 Sub-Committee, Charter of Rights, supra note 32.
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Finally in this Part I discuss two sources that address criminal copyright
infringement in practice. Alan Young conducted a case study of Miles of Music, a 1990
criminal case involving a company that creates compilation CD’s for D.J.’s.’® Young’s
work reads more as a doctrinal analysis of abuse of process, rather than a theoretical
argument against criminalized copyright infringement. Similarly, defence attorneys
David W. Scott, Q.C. and Timothy Collins’ article also engages in a doctrinal analysis."!
They discussed what elements are necessary to ground a criminal conviction for
copyright infringement and subject the criminal provisions to a constitutional analysis.
Both Young, and Scoot & Collins, argued against criminalized infringement, but they
only minimally engaged with legal theories to support their conclusions.

In Part 2, I move into a discussion of American scholars, who I divide into two
groups: skeptics and expansionists. Irina D. Manta®* and Geraldine Szott Moohr> lead
the American skeptics. They are comfortable with criminalized infringement in limited
circumstances, specifically for commercial gain, and do not believe that it should be
fu